A omiricmpamubie
[MPABO i MPOLEC

HAYKOBO-MPAKTUYHUN XYPHAN

KypHan «AgMiHICTpaTUBHE NPaBO i MPOLIECH MICTUTb PE3yNbTaT Cy4aCHIX HayKoBIX AOCRIZKEHb Y rany3i aiMiHiCTPaTVBHOrO Ta aAMIHICTPATUBHOMO NPOLiECyanbHOro
npasa YkpaiHy it 3apy6ixHyx kpait. [lonvicyBayami XypHany € npoBiaHi ykpaikebki Ta eBponeiichki BYeH, MOMOAI HayKOBLY, IOpUCTU-NPaKTUKY. 3anponoHoBaHa CTpyKTypa
XypHany BiATBOPKOE cUCTEMY aaMiHICTPaTUBHOTO NpaBa, aaMiHICTPaTMBHONO NPOLLECYanbHOro Npasa, sika BiAnoBiiae Cy4acHoMy EBPOMEVICBKOMY BYEHHIO MPO CYTHICTD

i BHYTPiLLKI0 NOBYAOBY LiX rany3eil npasa.

ISSN 2227-796X

Ne 2 (29)/2020

[Ing HayKoBLB, NPEACTABHUKIB OPraHiB AEPXaBHOI BNaay Ta MICLEBOrO CaMOBPSBYBaHHS, HOPUCTIB-NPAKTUKIB, @ TaKOX CTYAEHTIB IOpUAMUHIX daKynbTeTis
Ta BULMX HaBYTTBHUX 3aKITAAIB 0DUAVHHOTO CIPMYBAHHS.

Bujaaerbest YOTHPH pa3u Ha pik
3acHoBano 2012 poky

Brmioueno 0o nepeniky Hayxosux
chaxosux sudans Yxpainu (kamezopis
«b») 3 ropuouuHUX  Oucyuniix
(081 —Ilpaso) (Hakas Minicmepcmea
oceimu i nayku Yipairu 6i0 28 apyons
2019 poxy Ne 1643)

Kypnan enecenuii
00 Index Copernicus International

INDEX g@ COPERNICUS

PR Y E RN AT EA N A

Aodpeca pedakuyiiinoi Konezii:
8yn. Bonooumupcuka, 60,

m. Kuis, 01601, Vkpaina
Teneghon: +38 (099) 608 73 25
E-mail: applaw@uni.kiev.ua
3apeecmposano:
Jepoicasrnoro peecmpayiiinoro
cayorcboio Vkpainu.
Cgidoymeo npo Oepoicasiy
peecmpayiio —

KB Ne 18863—7663 P

610 28.04.12

3acnoenux:

Kuiscokuil nayionanbHuil
yHigepcumem

imeni Tapaca Illeguenxa.

MeabHuK
Poman
CepriiioBuu

I'peBuoBa
Paamina
KOpiiBHa
Ky3niuenko
Cepriii
OJiekcaHIpoOBHY
Jlykau

Ipuna
Boaonumupisna

Ioeaunox
Banepis
BikTopiBHa
JoxTop
Erne
Binesiutore

JlokTop
Toma
BipmonTien

HaraJjis
Yaoban

Jlana
Odaxk
Kocrac
IMapackeBa

CoBrups
Oubra
BosoanmupiBua

J:xandpanko
Tamoypesni

JlokTop
ArHe
Traponasivien

Penakuiiina paga
JIOKTOp IOPHUAMYHHX HAYK, Ipodecop, 3aBiryBad
kadenpu agMinicTpaTnBHOTO NpaBa Kuicbkoro
HalioHanpHOro yHiBepcuTeTy iMeHi Tapaca llleBuenka,
TOJIOBHHUH PEJJAKTOP JKypHATY;

KaH/aT FOPUIIYHNX HayK, JIOLEHT, qupektop LienTpy
MEIMYHOTO NPaBa FOPHANYIHOTO (akyisrery KuiBchkoro
HaIliOHAIBHOTO YHiBepcuTeTy iMeHi Tapaca IlleBuerka;

JIOKTOp IOPHIMYHHX HayK, Ipodecop, 3aBigyBad CEKTOpY
IHcruTyTy 3aKoHOnaBcTBa BepxoBHoi Paqu Ykpainuy;

JIOKTOp IOPHIMYHHX HayK, mpodecop, mpodecop
kadenpy rocrogapcbkoro npasa Kuiscskoro
HauioHanpHOro yHiBepcutety iMeHi Tapaca IlleBuenka;

JIOKTOp IOPHIMYHHX Hayk, mpodecop, mpodecop
Kadeapy rocrnogapcyKoro npasa Kuicbkoro
HalioHaNpHOTO yHiBepcuTeTy iMeHi Tapaca IlleBuenka;

npodecop YuiBepcurety Mukonaca Pomepica, unen
Kowmicii 3 po3rmisiny anMiHicTpaTHBHUX cropiB JIUTBI
(JIutBa);

nipopecop JIaboparopii mpaBocymist, JlaGoparopii rpas
JIFO[IMHH IOPHMYHOTO (akynsreTy [HeTuTyTYy my6iiyHoro
npaBa YHiBepcutety Muxonaca Pomepica (JIutsa);

npodecop, 3aBixysau kabeapu XKana Mone
Kenrep0Oepiiicekoro yHiBepcutety (HoBa 3enanmis);

TIOLIEHT FOPUANYHOTO (BaKyIbTeTy 3arpebehKoro
yHiBepcuteTy (XopBaris);

KaHIMJAT IOPUJIMYHHX HAYK, JOLEHT Kadenpu
aMiHICTPaTHBHOTO MPaBa IOPHANIHOTO (HaKyIBETETy
Kinpcekoro Yrisepcutery (Kimp);

JIOKTOD IOPHIMYHIX HayK, Ipodecop, npodecop Kadenpu
KOHCTHTYIIIHOTO IpaBa IOPUINYHOTO (paKy/IbTeTy
KuiBChKOTO HAIIOHAIBHOTO YHIBEpCHTETY iMeHi Tapaca
IlleBuenka;

HAyKOBHH TIPaLIiBHHK B TajTy3i MKHAPOIHOTO IpaBa
[HCTHTYTY MDKHAPOIHHX NIPABOBHX JociimkeHb (ISGI)
HarionaseHoi nocmiguuupkoi pagu (CNR) (Pum, Itasmis);

JlaGoparopist corianbHUX TeXHOJIOTiH, JTaboparopis
MOCEPEAHMIITBA Ta CTAJIOTO PO3B’sI3aHHS KOH(ITIKTIB
OpUANYHOTO (aKyssTeTy [HCTUTYTY TyOIiuHOTO Mpasa
VuiBepcutery Mukonaca Pomepica (JIutsa).

© KuiBcbkuii HanioHanbHuil yHiBepeutet iMeni Tapaca IlleBuenka, 2020



Administrative
LAW and PROCESS

SCIENTIFIC AND PRACTICAL JOURNAL

ISSN 2227-796X

Ne 2 (29)/2020

“Administrative law and process” publishes the findings of research on administrative law and administrative procedural law of Ukraine and foreign countries. Authors
of the journal are leading Ukrainian and European scholars, young researchers, legal practitioners. The journal's structure renders the system of administrative law,
administrative procedural law which is in line with modern European doctrine of the essence and internal composition of the above law branches.

Target readers are representatives of public and local authorities, legal practitioners as well as students of law faculties and law schools.

Frequency: four times a year
Established in 2012

The journal is entered into

the list of Ukrainian scientific
professional editions (category
“B”) in juridical disciplines (081 —
Law) (The Order of the Ministry
of Science and Education

of Ukraine dated December 28,
2019 No 1643)

The journal is included
in Index Copernicus International

INDEX | @‘ COPERNICUE

Address of the editorial office
6o Volodymyrska str.,

Kyiv, 01601, Ukraine
Contact number:

+38 (099) 608 73 25

E-mail: applaw@uni.kiev.ua
Registered by the Ministry

of Justice of Ukraine
Certificate of state registration
KB Ne 18863 — 7663 P

dated 28.04.12

Founder:

Taras Shevchenko National
University of Kyiv.

Melnyk
Roman
Serhiiovych

Hrevtsova
Radmila
Yuriievna

Kuznichenko
Serhii
Oleksandrovych
Lukach

Iryna
Volodymyrivna
Poiedynok
Valeriia
Viktorivna
Prof. Dr. Eglé
Bileviciutée

Dr. Toma
Birmontien

Natalia
Chaban
Lana Ofak

Costas
Paraskeva

Olga V. Sovgyria

Gianfranco
Tamburelli

Dr. Agne
Tvaronaviciene

Penakuiiina paga
Doctor of Juridical Sciences, Professor,
Head of the Department of Administrative Law
of the Taras Shevchenko National University of Kyiv,
Editor-in-chief of the journal;

Candidate of Legal Sciences, Associate Professor, Director
of the Center for Medical Law of the Faculty of Law of Kyiv
National Taras Shevchenko University;

Doctor of Juridical Sciences, Professor, Head of the Sector
of Legislation Institute of the Verkhovna Rada of Ukraine;

Doctor of Juridical Sciences, Professor, Professor
at the Department of Commercial Law of the Taras
Shevchenko National University of Kyiv;

Doctor of Juridical Sciences, Professor, Professor
at the Department of Commercial Law of the Taras
Shevchenko National University of Kyiv;

Professor at Mykolas Romeris University; Member
at Lithuania Administrative Disputes Commission
(the Republic of Lithuania);

Professor at Justice Laboratory, Human Rights Laboratory
of Faculty of Law of Institute of Public Law, Mykolas
Romeris University (the Republic of Lithuania);

Professor, Head of Jean Monnet Chair, University
of Cantenbury (New Zealand);

Associate Professor at the Faculty of Law, University
of Zagreb (Croatia);

PhD (law), associate professor at Administrative law
department, Faculty of Law, University of Cyprus
(Cyprus);

Doctor of Juridical Sciences, Professor, Professor

of the Department of Constitutional Law of the Faculty
of Law of the Taras Shevchenko National University
of Kyiv;

Researcher of International Law at the Institute

of International Legal Studies (ISGI) of the National
Research Council (CNR), (Rome, Italy);

Social Technologies Laboratory, Mediation

and Sustainable Conflict Resolution Laboratory of Faculty
of Law, Institute of Public Law of Mykolas Romeris
University (the Republic of Lithuania).

© Taras Shevchenko National University of Kyiv, 2020



3MICT

3ATANNbHE AAMIHICTPATUBHE NPABO
EJIEKTPOHHE BPSI1YBAHHS (3ATAJIbHI MU TAHHST)

Svitlana Obrusna, Iryna Ivanova
ELECTRONIC COURT AS A LEGAL AND ADMINISTRATIVE CATEGORY. ...................

OCOBJIMBE AAMIHICTPATUBHE NPABO
AJIMIHICTPATUBHO-AEJIKTHE ITPABO

Diana Kirika, Alla Bodnar
TRANSFORMATION OF STATE GOVERNMENT IN UKRAINE.......ccccocovvninniieecienn

3EMEJIBHE ITPABO

Anastasiia Antonenko
ONGOING DISCUSSION REGARDING THE CORRELATION
BETWEEN EXPROPRIATION AND SALES ...t sesssssssnans

Svitlana Bevz

HARMONIZATION OF ADMINISTRATIVE AND LEGAL REGULATION

OF STATE GOVERNANCE OF ECONOMIC ACTIVITY IN UKRAINE:

SOME LANDMARE S ...ttt ss s a s

3APYBIXKHE AAMIHICTPATUBHE NPABO TA NPOLIEC

Dr. iur. Azamat Egamberdiev
ZU PROBLEMEN DER ENTWICKLUNG DER
VERWALTUNGSGERICHTSBARKEIT IN USBEKISTAN......cccoconmermirrrineiieseriiesssienene

Dr. Stefanos Kareklas
“HINDRANCES IN THE EXERCISE OF FUNCTIONS” OF ADMINISTRATION:
DEFECTIVE/ILLEGAL ADMINISTRATIVE ACTS, CONTROL MECHANISM..............

IOPUOUYHA MPAKTUKA
Y COEPI AAMIHICTPATUBHOIO NMPABA TA NMPOLECY

Olesia Braverman
THE GROUNDS AND PROCEDURE OF THE INTEGRITY TEST OF EMPLOYEES
OF THE NATIONAL ANTI-CORRUPTION BUREAU OF UKRAINE........iinnns

TPUBYHA MONIOAOrIo Y4EHOIo

Xon Ceyn IOpvesuu
[IOCTAHOBJIEHM A IJIABHBIX TOCYIAPCTBEHHBIX CAHUTAPHBIX BPAUEI:
[TPABOBASI ITPUPOJA U 3AKOHHOCTbH OTPAHUYEHUI ITPAB X CBOBO]]

UEJIOBEKA ... ssssssssssssssssssssssssssssssssssens

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-29-2020



CONTENTS

GENERAL ADMINISTRATIVE LAW
E-GOVERNANCE (GENERAL ISSUES)

Svitlana Obrusna, Iryna Ivanova
ELECTRONIC COURT AS A LEGAL AND ADMINISTRATIVE CATEGORY.................... 5

SPECIAL ADMINISTRATIVE LAW
ADMINISTRATIVE AND TORT LAW

Diana Kirika, Alla Bodnar

TRANSFORMATION OF STATE GOVERNMENT IN UKRAINE ... 18
LAND LAW

Anastasiia Antonenko

ONGOING DISCUSSION REGARDING THE CORRELATION

BETWEEN EXPROPRIATION AND SALES ...t ssssssssesssssanns 30

Svitlana Bevz

HARMONIZATION OF ADMINISTRATIVE AND LEGAL REGULATION

OF STATE GOVERNANCE OF ECONOMIC ACTIVITY IN UKRAINE:

SOME LANDMARE S ..ottt nas 44

FOREIGN ADMINISTRATIVE LAW AND PROCESS

Dr. iur. Azamat Egamberdiev
PROBLEMS RELATED TO THE DEVELOPMENT
OF ADMINISTRATIVE JURISDICTION IN UZBEKISTAN.......ccouvvimmrinrirerriieneiereseninne 58

Dr. Stefanos Kareklas
“HINDRANCES IN THE EXERCISE OF FUNCTIONS” OF ADMINISTRATION:
DEFECTIVE/ILLEGAL ADMINISTRATIVE ACTS, CONTROL MECHANISM............... 78

LEGAL PRACTICE IN THE FIELD
OF ADMINISTRATIVE PROCESS AND LAW

Olesia Braverman
THE GROUNDS AND PROCEDURE OF THE INTEGRITY TEST OF EMPLOYEES
OF THE NATIONAL ANTI-CORRUPTION BUREAU OF UKRAINE.........innns 89

TRIBUNE OF YOUNG SCIENTIST

Khon Seul

RULINGS OF THE CHIEF STATE SANITARY INSPECTORS:

LEGAL NATURE AND LEGALITY OF RESTRICTIONS

ON HUMAN RIGHTS AND FREEDOMS ... ssssssssssssssssssssssssssssssssssssssssnes 101

4 AnMinicTpatuBHe npaBo i nmporec. Ne 2 (29). 2020.



EJIEKTPOHHE BPSATYBAHHS (3ATAJIbHI TIMTAHHSI)

ps://doi.org/10.17721/2227-796X.2020.2.01

ELECTRONIC COURT AS A LEGAL AND ADMINISTRATIVE CATEGORY

The purpose of the article is to define the content and determine the essence of e-court as
a legal and administrative category based on the analysis of the current domestic legislation,
international normative legal acts and lawyers’ opinions.

Methods. The validity of theoretical provisions and recommendations for further research, as
well as the reliability of the results are ensured by the use of a set of philosophical, general
and special research methods. The dialectical method of scientific cognition is used as
the main general research method. Formal legal and systemic structural methods are applied
for studying normative legal acts regulating e-court functioning. Logical semantic method is
used when formulating definition constructions.

Results. It is noted that for the successful implementation of Electronic court project it
is important not only to adopt relevant regulations and organizational measures, but
also to develop a scientific concept within the science of administrative law. The content
of the category has not got a legal definition in domestic law yet, although it has been legally
formalized. The authors express the opinion that domestic legislation requires the concept
formulation and consolidation at the legislative level — within the Law of Ukraine on
the Judiciary and the Status of Judges. The importance of developing and adopting a separate
law on distance e-justice is emphasized.

1t is highlighted that further introduction of e-court in Ukraine involves systematic actions.
They are technical and information support of courts, development of measures and systems to
ensure information security; legal regulation of responsibility in case of violations; measures
to prevent cybercrime; court staff trainings; educational campaign among population,
monitoring of the system effectiveness and its constant modernization, etc. All the above
allows considering e-court as an administrative and legal category.

Conclusions. As a result of the analysis, the authors suggest forming the awareness that
e-court, as a legal and administrative category, is a component of e-government, a relatively
independent and unique form of judicial administration and legal process based on
information technology that provides a full cycle of documentation flow and litigation in
an electronic format and has genuinely legal nature.

Key words: judiciary, judicial system, court, justice, e-court, e-justice.
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1. Introduction

The rapid development of modern information
technology has affected all fields of human life and has
become invariable means of effective governance, including
functioning of courts and administration of justice. E-court
is a relatively new phenomenon in Ukraine, which is
developing as a part of the generally accepted model
of e-government in the modern information society,
designed to provide the population with fast public services
of high quality. However, practical implementation of both
e-government and e-court may not be effective enough
without proper scientific basis.

This issue is insufficiently studied within the science
of administrative law, although taking into account its
modern legal nature, which is based on V. Averyanov’s
man-oriented ideology (V. Averyanov, 2008), it is relevant
for administrative and legal science as well as the field
of administrative law.

The problems of electronic litigation in the domestic
legal science are mostly considered at the level of research
publications. Recently, the issue of e-court introduction
has been in the centre of attention of mass media, social
networks, court websites, etc. However, most publications
are of a popular science, applied and publicistic nature,
which can be explained by the novelty of the project.

At the same time, the problems of e-court functioning
start being considered within the framework of legal
science. Thus, O. Bryntsev (O. Bryntsev, 2016) was the first
to summarize the experience and prospects for further
e-court implementation in his monograph. In addition,
the introduction of e-court has become the subject of
research in the science of administrative law. In particular,
V. Kutsenko analyses the concept of “administrative and legal
support of e-court” and defines its content (V. Kutsenko,
2017). O. Ivanenko (O. Ivanenko, 2018) considers some
issues of electronic litigation in the perspective of the study
of the administrative and legal aspect of providing judicial
services in his dissertation. Analyzing the problems
and current trends of the judicial reform, R. Krusian
(R. Krusian, 2018) explores the electronic court. A number
of publications is devoted to the study of organizational
and legal principles of implementation of the Unified
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judicial information and telecommunication system that has to secure effective
e-justice (O. Bernazyuk, 2019).

There are studies that analyze certain procedural aspects of electronic litigation.
Thus, O. Pohrebniak studies features of the introduction of electronic court in
civil proceedings (O. Pohrebniak, 2018), including the procedure and problems
of filing a lawsuit application in electronic form (O. Pogrebnyak, 2019). V. Ilkiv
analyses features of the introduction of electronic court in the administrative process
(V. Ilkiv, 2018).

However, there is a small number of monographs and dissertations on the above
issues. Therefore, the problems of e-court implementation in terms of general
administrative law should be considered in the following plane. Firstly, there is
insufficient theoretical and legal basis for this project. Secondly, a proper conceptual
and categorical apparatus has not been formed yet. It could become the scientific
basis for the development and implementation of e-court. This also applies to the very
concept of “electronic court”.

There is no doubt that the experience of European scholars is valuable for
domestic legal science and administrative science in particular, especially
of the representatives of the countries with a high level of information technology
integration in litigation and e-court development (Finland, Norway, Austria,
Great Britain, Estonia, France, etc.). Dory Relling makes a deep analysis
of the use of information technologies at different levels of court proceedings
in Europe pointing out both achievements and perspectives (Dory Relling,
2012). Western European studies cover much more global implementation issues
of electronic litigation, which is explained by both the level of the development
of science and the practice of implementing e-court projects. Thus, Professor
Tanel Kerikmée, investigates the problems of using artificial intelligence in
jurisprudence in Estonia and a number of other countries, expresses opinions on
the relationship between legal principles and in particular the principle of the rule
of law in the age of digitalization of the judicial system. His research gives
us as a positive experience of Estonian e-justice, and focuses on the specific
challenges the country and the society may face in the process of digitalization
and automation (Tanel Kerikmaée, 2020).

We consider it expedient for domestic researchers and practitioners dealing with
digitalization of the judicial system to pay attention to the conclusions of foreign
scientists that modern technology must guarantee compliance with basic legal
principles, integrity and authenticity of documents, data confidentiality and judicial
independence systems (Gerillo, 2009).

The purpose of the article is to define the content and determine the essence
of electronic court as a legal and administrative category. To achieve this goal, it is
necessary to analyze the views of individual lawyers on this issue, current domestic
legislation, international regulations, and domestic practice of e-court.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-29-2020 7
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2. Generalization of scientists’ views on the content of the “electronic court”
concept

Such terms as “electronic court”, “electronic litigation”, “e-justice”, “digital
court”, “virtual court”, “cyber court”, etc. are used to denote the relations arising
in the functioning of judiciary, and implemented with the involvement of modern
information and telecommunication systems and software as a whole, as well as for
the performance of individual procedural actions. It can be explained by the diversity
of approaches to understanding the strategic purpose of introducing information
technology in the judiciary, lack of a proper scientific concept of e-court, including
the existing conceptual and categorical apparatus, normative consolidation of its
content, etc.

According to the analysis of research publications, ‘“e-court”, “e-justice”,
“e-court procedure” are either considered as single-line terms or distinguished from
one another. In addition, the authors of most publications do not define the concept
of “electronic court”, but name and characterize its structural elements. In addition,
there are no common approaches to defining the content of the above concept.

Thus, A. Korshun notes that e-justice should be treated not only as a part
of the concept of “justice”, but also as one of the ways to implement it (A. Korshun,
2017). Such a vision enables us to consider “electronic court” as a category
of administrative law.

N. Teleshyna defines e-justice as a way of administering justice based on the use
of information technology (Teleshyna, 2014). That is, the focus is on the trial,
and therefore the understanding of e-justice is represented in the narrow sense.

We agree with A. Korshun’s opinion that it is necessary to distinguish between
the concepts of “electronic court” and “informatization of courts” (Korshun,
2017). The latter means that courts use computer technology in their activities as
a handy tool, not a procedural one. Informational innovations concerning the ways
of communication of people, participants in the process, placement of judicial acts
on the Internet, provision of information on the progress of cases, etc. should not be
considered a distinct definition of e-justice either.

According to N. Fedoseeva and M. Tchaikovska, the unification of courts into
a single computer network, the existence of the Unified Register of Court Decisions,
the availability of court websites is also not e-justice (Fedoseeva, Tchaikovska,
2011). We can agree with such approaches, however, these authors name important
elements of e-justice in the understanding of its broader meaning.

Therefore, we support the idea of S. Romanenkova who believes that the concept
of “e-justice” should be considered in both broad and narrow senses. In the narrow
sense, the electronic court is the ability of the court and other participants in the trial
to carry out the actions provided by regulations that directly affect the initiating
and progress of the trial (Romanenkova, 2013).

A. Korshun offers a similar interpretation of e-court, noting that it is a set
of different automated information systems (services) that allow court and other
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participants in the trial to carry out actions provided by regulations, mediated by
electronic form of expressing procedural information and interaction litigation
(Korshun, 2017).

In a broad sense, it is regulatory support and the organization of a set
of different automated information systems and services that provide access to
justice and its implementation (Romanenkova, 2013). The very understanding
of the concept of “electronic court” in a broad sense should be considered as a legal
and administrative category.

V.Kutsenko,analysingthe problemsofadministrativeandlegal supportofelectronic
court, interprets the concept of “electronic court” in terms of administrative law.
It is a component of the information society, a relatively independent unique form
of administrative litigation and legal process based on information technology with
elements of artificial intelligence providing with a full cycle of documentation flow
and litigation in electronic format, which has an originally legal nature (Kutsenko,
2017). In general, supporting the author, we believe that such wording needs some
clarification.

Based on the analysis of scholars’ views on the definition of “e-court”, it is
possible to define it in terms of the science of administrative law as a component
of e-government, a relatively independent and unique form of judicial administration
and legal process based on information technology providing with a full cycle
of documentation flow and litigation in electronic format, which has an originally
legal nature.

3. Regulatory and legal consolidation of the concept of “electronic court”

The content of the category “electronic court” has not received a legal
definition in domestic law yet, although it has been legally formalized. It is stated
in paragraph 9 of Art. 152 of the Law of Ukraine on the Judiciary and the Status
of Judges (Law on the Judiciary and the Status of Judges, 2016). Some researchers
express the opinion that its content is disclosed through the category “Unified
judicial information and telecommunications system” in Art. 151 of this law (Law
on the Judiciary and the Status of Judges, 2016). We cannot completely agree with it,
as this article determines the structural elements of this category, but not the content.

International legal sources define the term “electronic court” and its structural
elements. Thus, Recommendation CM/Rec (2009) 1 of the Committee of Ministers
of the Council of Europe to the Member States of February 18, 2009 contains
the definition of e-justice. It says that it is the use of ICT in the conduct of justice
by all stakeholders of the judiciary in order to improve the efficiency and quality
of'the public service, in particular, to individuals and businesses. It includes electronic
communication and data exchange, as well as access to judicial information
(Recommendation CM/Rec (2009) 1 of the CM of the Council of Europe (2009)).

Recommendation Rec (2001) 3 of the Committee of Ministers of the Council
of Europe determines the elements of e-justice: the possibility of initiating proceedings
by electronic means; the possibility of taking further action in the proceedings within

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-29-2020 9



3ATAJIBHE AIMIHICTPATUBHE ITPABO

an electronic work-flow environment; the possibility of obtaining information
about the state of the proceedings by having access to a court information system;
the possibility of obtaining the results of the proceedings in electronic form; etc.
(Recommendation Rec (2001) 3 of the CM of the Council of Europe).

As we can see, the domestic legal field requires the formulation of the concept
of “electronic court” and its consolidation at the legislative level — within the Law
of Ukraine on the Judiciary and the Status of Judges.

4. Analysis of the implementation of e-court in Ukraine

The idea of informatization of all spheres of public life including judiciary was laid
down in Ukraine by the Law of Ukraine on the Basic Principles for the Development
of an Information-Oriented Society in Ukraine for 2007-2015 (Law on the Basic
Principles for the Development of an Information-Oriented Society in Ukraine
for 2007-2015, 2007). One of the first concepts of “Electronic Court” in Ukraine
was developed in 2012 by the State Enterprise “Information Judicial Systems” to
develop the provisions of a number of laws, the Concept of the sectoral program
of informatization of courts of general jurisdiction, other bodies and institutions
of the judicial system and the Strategic Plan for the Ukrainian judiciary
for 2013-2015.

Implementation of a pilot project on the exchange of electronic documents
between the court and participants in the trial began in Sviatoshynskyi District
Court of Kyiv and the Court of Appeal of Dnipropetrovsk region on October 15,
2012. Since 2015, the pilot project “Electronic Court” has worked in three courts
of Odesa region (O. Bryntsev, 2016). In July 2016, project organizers presented its
positive results and stressed that it was impossible to put it into judiciary practice
because of the imperfections in legislation. It led to further changes in the regulatory
framework, including the adoption of the Law of Ukraine on Amendments to
the Commercial Procedure Code of Ukraine, Civil Procedure Code of Ukraine,
the Code of Administrative Procedure of Ukraine and other legislative acts. In
accordance with Article 151 and paragraph 8 of the first part of Article 152 of the Law
of Ukraine on the Judiciary and the Status of Judges, the Concept of building a Unified
Judicial Information and Telecommunication System was developed and approved.

On June 4, 2018 in 18 pilot courts of Ukraine, the testing of the subsystem
of the Unified Judicial Information and Telecommunication System (UJITS) called
“Electronic Court” began. On December 22, 2018 in all local and appellate courts
the operation of the subsystem “Electronic Court” was launched in test mode (the
Order of the State Judicial Administration of Ukraine “On testing the subsystem
“E-court” in local and appellate courts”, 2018).

The Unified Judicial Information and Telecommunication System was to become
operational on March 1, 2019. The State Judicial Administration of Ukraine postponed
the launch of the UJITS in accordance with the decision of the High Council
of Justice and taking into account the results of discussions with courts, other bodies
and institutions of the judiciary (the Decision of the Council of Judges of Ukraine
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“On the ambiguous practice of application by courts of the subsystem “Electronic
Court”, 2019). On November 7, 2019, the State Judicial Administration approved
a new version of the Concept, which changed the approaches to building the Unified
Judicial Information and Telecommunication System, its structure and determined
the stages and deadlines, the final of which is dated 2023 (the Order of the State Judicial
Administration of Ukraine “On ensuring the establishment and operation of the Unified
Judicial Information and Telecommunication System”, 2019).

Within the framework of the project implementation, summons are sent as
SMS-messages to the parties in the proceedings; a person is given a chance to
participate in the court session by video conference, copies of procedural documents
are received in electronic form; automatic distribution of cases is exercised;
recording of the hearings by technical means, electronic court records and document
circulation, electronic archives, judicial statistics, generalization of judicial practice
are carried out, etc.

But with the quarantine caused by the COVID-19 coronary virus pandemic,
the Ukrainian judicial system faced both procedural and organizational challenges.
Problems of technology and technical capabilities of courts, material and financial
support have become no less critical. Currently, the main emphasis in the organization
of courts functioning is on maintaining the balance between ensuring the right
of access to justice and protecting participants in court proceedings, court visitors
and court staff against the spread of acute respiratory diseases and COVID-19.

The pandemic has accelerated the process of judicial digitalization. During
the quarantine, the courts have used Zoom, Skype, Google Meet in their work.
But the problems of this software are insecurity against external interference, time
constraints, identification of participants, and so on.

The adoption by the Verkhovna Rada of Ukraine of the Law of Ukraine on
Amendments to Certain Legislative Acts Aimed at Providing Additional Social
and Economic Guarantees in Connection with the Spread of Coronavirus Disease
(COVID-2019) was in due time. According to it, the procedural codes have been
amended including the fact that the litigants may participate in video conference
outside the court using their own technical means (Law on Amendments to Certain
Legislative Acts Aimed at Providing Additional Social and Economic Guarantees in
Connection with the Spread of Coronavirus Disease (COVID-2019), 2020).

At the same time, there is a need to improve the procedure for a litigant
identification and the possibility of full participation of this person as a party to
the proceedings, submission of applications, motions and evidence in court by video
conference without the court clerk on the part of the parties.

On April 8, 2020, the State Judicial Administration of Ukraine approved
the “Procedure for working with technical means of videoconferencing during court
hearings in administrative, civil and commercial proceedings with the participation
of parties outside the court” (the Order of the State Judicial Administration of Ukraine,
2020). On April 23, 2020 the above procedure was adopted in a new wording, which
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indicated a fairly rapid response to problems in the organization of electronic court
functioning.

Currently, a draft law on the organization of distance e-justice is being developed,
which is actively discussed in the judicial community, media and social networks.
We believe that the adoption of such a law is timely and will contribute to the successful
implementation of the “Electronic Court” project.

The analysis of experts’ opinions on problematic issues of further implementation
of'e-court enabled to point out the most essential ones. They include lack of interaction
and duplication of functions between bodies providing e-court, imperfect software,
technical and material capabilities of courts, corruption scandals, and insufficient
experience of e-court implementation at the level of court administrations, judges,
and participants in the process, ignorance of the litigants about the benefits
and opportunities of electronic justice. It is clear that the introduction of quarantine
measures has become a catalyst, which gives impetus to intensify work on
developing e-court. However, this process can be slowed down due to both objective
and subjective reasons.

Further implementation of e-court in Ukraine under the conditions
of serious challenges involves systematic action to improve legislation; technical
and information support of courts; development of measures and systems to ensure
information security; legal regulation of responsibility in case of violations; taking
measures to prevent cybercrime in this area; conducting trainings and workshops
for court staff and other users of the system; extensive educational campaign
among the population, systematic monitoring of the effectiveness of the system
and its constant modernization. All the above allows considering e-court as a legal
and administrative category, the importance of the issue of administrative and legal
support of e-court for both science and the field of administrative law.

5. Conclusions

Thus, we believe that e-court is a category of administrative law, and from
the point of view of science and administrative law it is a component of e-government,
arelatively independent and unique form of judicial administration and legal process
based on information technology that provides a full cycle of documentation flow
and litigation in electronic format, which has a genuinely legal nature. Problems
of e-court implementation in Ukraine should be the subject of research in
administrative law, because its practical implementation may not be effective enough
without a proper scientific basis.
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Mema cmammi — Ha nidcmasi aHANi3y YUHHO20 GIMUYUSHAHO20 3AKOHOOABCMEA, MINCHAPOOHUX
HOPMAMUBHO-NPABOGUX AKMIB, OYMOK OKpeMux NpAGHUKI@ GUZHAYUMU 3MICM [ CYMHICHb
eNLeKMPOHHO20 CYOY SIK AOMIHICIPAMUBHO-NPABOBOT KAMe2opi.

Memoou. O6rpynmosanicmo MmeopemuyHux NONONCEHb | peKoMeHOayill wooo noOanIbUl020
HAyKoB020 OOCTIOJNCEHHSI eMu, a maKoxic OOCMOBIPHICMb —pe3yavbmamie  3abe3neuerHo
BUKOPUCIAHHAM CYKYRHOCTI  (iloco@CbKux, 3a2amvho- U CReyianbHO-HAYKOGUX Memoois.
AK  0CHOBHUI 3A2ANbHOHAYKOBUL MEMOO BUKOPUCIMAHO OianeKMmudHul Memoo HayKo8o2o
niznanns. ITio uac 00cnioxicents HOpMAMuUEHO-NPABOBUX AKMIB, WO Pe2Yiolomb (YHKYIOHYEAHHS
€NeKMPOHHO20  CYOY, 3ACMOCOBAHO  POPMANLHO-IOPUOUYHUTL MA  CUCEMHO-CINPYKIMYPHULL
memoou. YV x00i popmynrosaniist 6i0noGionux 0e@iniyiitHux KOHCMPYKYill BUKOPUCMAHO J102IKO-
CeMaHmMuUHULL MEmoo.

Pesynomamu. 3aznaveno, wo 01 YChiwHo20 nposadxcens npockmy « Enexmponnuii cyoy
6enuKe 3HAUeHHA MAIOMb He e NPULHAMMSA I0N0GIOHUX HOPMAMUBHO-NPABOGUX AKMIG MA
npoeedents OpeanizayiiHux 3axo0is, a 1 po3poOLeHHsT HAYKOBOT KOHYenyii 8 Meicax HayKu
aominicmpamugHozo npasa. Huwui ne cpopmosani negni 0OKmpuHaioHi nioXoou, HAIeHCHUL
NOHAMINHO-Kame2opianvHutl anapam, sKuti Ou cmag HAayKosum RIOIPYHMAM HOOANbUol
PO3POOKU | 6npo6addicenns enekmponno2o cyoy. Lle cmocyemvcs i camoeo nowamms
«eNeKMPOHHULL CYO».

3micm kamezopii «enexmpoHHull Cyo» NOKU He OMPUMAB NPABOBO20 BUSHAYEHHS Y GIMYUSHAHOMY
3aKOHO0ABCMEI, XOUaA cama BOHA 3AKOHO0A84O ogopmuena. Bucioeneno Oymxy npo me, wo
gimuusHsAHe npasoge noie Nompedyc QOPMynI06anHs NOHAMMA «ENeKMPOHHUN Cy0» ma
3GKpInaeHHs 1020 HA 3aKOH00A84oMY pieHi — 6 medxcax 3axony Yxpainu «IIpo cyooycmpiii ma
cmamyc cy00iey. Hazonoweno na gaxcausocmi po3poonenus ma npuiiHAmms oKpemozo 3aKoHy
w000 opeanizayii OUCMAHYIIHO20 eLeKMPOHHO20 NPABOCYOOs.
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3aznaueno, wo nodanvuie NPOBAONCEHHS eNEeKMPOHHO20 cYOY 6 YKpaini nepedbauac cucmemHi
il w000 YOOCKOHANEHH 3AKOHOOA8CMEA, MEXHIYHO-IHopMayitinoeo 3abe3neuents cyois,
Ppo3pobnenns 3axodie i cucmem 3abe3neyeHHs 3axucmy iHopmayii; npasoeozo pezynoeaHHs
NUMAaHb 8I0N0BIOAILHOCMI 0CI6 3a NOPYUEHHS Y Yill chepi,; 8oCUMMs 3aX0016 U000 NONEPEOI CEHHS
KIOEep310YUHHOCMI, NPOBEOeHHsI HABUANbHUX CeMiHapie ceped NpayieHUKie anapamy cyoy
ma IMWUX KOPUCMYB8Aui cucmemu, WUPOKY NPOCGIMHUYLKY pobomy ceped HACeNeHHs,
cucmemMamudHull MOHIMOPUHE eeKmueHocmi pobomu cucmemu ma i ROCMitiHy MoOdepHizayiio
mowo. Bce suwegrazane oac 3mocy 2osopumu npo enekmpoHHUll cyo AK AOMIHICMpamueHo-
npasosy Kamezopio.

Bucnoexku. YV pezynemami nposedenoco ananizy agmopamu  3anponoHO8AHO  PO3YMimu,
WO eneKmpoHHUll CcyO AK AOMIHICMPAMUSHO-NPABO8A KAMe2opis € CKAA0080H) YACMUHOI
eIeKMPOHHO20  8PAO0YBAHHA, BIOHOCHO CAMOCMIUHOIO MA YHIKAAbHOIO (YOpMOI0  cY008020
AOMIHICMPYBAHHA | I0PUOUYHO20 NPpOYecy, 3ACHOBAHOI HA IHOOPMAYIHUX MEXHONO02IAX, WO
3a6e3neuyoms nNOGHUN YUK1 pyxy OOKyMeHmayii ma po3ensioy cy0o8oi cnpasu 6 enekmpoHHomy
@opmami, wo Hocumb 1e2aNbHY PUOUYHY RPUPOOY.

Kurrouogi ciioBa: cynoBa Biaja, CynoBa CHCTEMA, CyJ, IPABOCY/s, CIICKTPOHHE TPABOCYAIS.
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TRANSFORMATION OF STATE GOVERNMENT IN UKRAINE

The article discusses the principles of organization, functioning and interaction of the system
of central executive bodies and local authorities, models of the distribution of powers
and responsibilities between them. Attention is drawn to the essence of such interaction
and the connection of these bodies with other facts and processes of public and state life is
manifested.

The search for ways to improve the legislation of Ukraine, in accordance with the standards
of the Council of Europe, in the context of decentralization and local government reform,
has been carried out. In particular, attention is drawn to problematic issues related to
the fact that the citizens of Ukraine getting their own administrative centers with clearly
defined territories can simultaneously destroy the decentralization reform, concentrating all
the powers in the hands of the central government.

In this regard, the issue of establishing territories of territorial communities cannot be
the authority of a centralized executive power, that is, the Cabinet of Ministers of Ukraine.
1t should be determined by the legislative body — the Verkhovna Rada of Ukraine jointly with
the local self-government bodies. Further re-organization of local state administrations into
prefectural bodies, which will oversee the legality of certain community decisions, also needs
in-depth analysis.

The spheres of activity of the state are directly transformed into the spheres of public
administration. Recognizing the leading idea of the self-government’s study, the authors do
not negate the concept of “public administration”. The article proves that it is the democratic
transformation of public administration that will enable modern local self-government
institutions to be formed.

In this context, the powers of local governments and executive authorities in their interaction
are analyzed in detail. The powers are delegated by the state to local self-government
bodies only at the level of the administrative-territorial structure at which it is possible
and appropriate to exercise them. And legal acts of local governments, adopted in violation
of the Constitution and legislation of Ukraine, must be stopped until the question of their
legality is resolved.

Key words: self-government, management, administrative center, local community,
Constitution of Ukraine.
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In spite of a certain “autonomy”, the interest
of the municipal authorities is still part

of the general social interest realized

within the state.

M. Baimuratov

Introduction, purpose, objectives, methodology

One of the most important problems in Ukraine today
is the organization of state power, comprehending new
approaches tounderstand the distinction between state and local
government. Currently, the constitutional consolidation
of the principles of organization and functioning of the central
executive power system is being pursued in order to optimize
and improve the efficiency of work, define the distribution
model of powers and responsibilities, particular in the context
of decentralization and local self-government reform.

The citizens of Ukraine are rather pessimistic about
the current, largely corrupt, political elite and authorities of all
levels. Today, the resources to change the existing model
of government are exhausted. In particular, the current system
of government is unable to ensure the irreversible nature
of the democratic transformation process, demonstrates
its limitations in ability to prevent conflicts that unbalance
the political system. Therefore, the best way out of this
situation is to pursue a course of constitutional reform that
would clearly balance the role and functions of different
authorities (Kirika, 2016).

Democratic countries put into practice a certain set
of principles: the distribution of power functions, the system
of “containment and counterweights”, popular control over
government, people’s participation in government, etc.

As the aim of Ukrainian policy is to move away
from a centralized model of government in the country,
ensuring the capacity of local self-government and building
an effective territorial organization system of power in
Ukraine (Postanovi VRU, 2015), the purpose of this study
is, first of all, searching for improvement of legislative
regulation, in accordance with Council of Europe standards,
relations of executive and local self-government bodies with
citizens and economic entities, increasing the efficiency
of the administrative (non-judicial) appeal procedure (law
on administrative procedure).

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-29-2020 19



OCOBJIUBE AJIMIHICTPATUBHE ITPABO

The issue of interaction between public authorities and citizens’ associations
has been studied at various times by many scientists, in particular, Bogasheva 1. V.,
Vashchuk O.M., Vihlyaev M.Y., Avakyan S.A., Darkov A.A., Erzhov O.V.,
Yuryev S.S., Shudko D.V. and others. The goal of our study is to address the issue
of the interaction principles between public authorities and local self-government,
which remains insufficient, so it is important to pay attention to the essence
of the principles interaction and to identify their connection with other facts
and processes of public and state life.

In our opinion, in order to understand the question of the boundary between state
and local government, it is necessary to analyze whether the community has separate,
non-state power; whether local self-government is part of the state mechanism, or
whether it is a separate subject of power relations in society (Wojciechowski, 2016).

Novelties of modern Ukrainian legislation

Today, a number of common questions arise before scientists: what is the state
in general? What is the essence of state and local self-government? What kind
of boundary between them and how they participate?

In the light of recent changes, namely, consideration of Draft Law No. 2653 on
amendments to the Law of Ukraine “On Local Self-Government in Ukraine” (Zakon
Ukrayini No. 24, 1997) of 04.16.2020, it is planned to:

1) introduce the concept of the administrative center of the territorial community
and the territory of the territorial community.

2) before the adoption of the Law on the Administrative and Territorial Structure
of Ukraine, to authorize the Cabinet of Ministers of Ukraine (hereinafter CMU) to
designate administrative centers and territories of territorial communities, as well as
to submit to the Verkhovna Rada of Ukraine (hereinafter VRU) draft legislative acts
on the formation and liquidation of districts 5 (e-resource).

On one hand, the law decided to make it possible for the community to inform its
centers and to clearly identify their persons separately. On other hand, suchmechanism,
according to some politicians and scholars, will destroy the decentralization reform,
concentrating all powers in the central government hands.

It is envisaged that the administrative center of the UTC will be a settlement
(village, town, city) with developed infrastructure and, as a rule, located closest to
the geographical center of the community territory in which the representative body
of local self-government is located. In addition, it is recorded that in 2020, the first
local deputy elections of village, town, city councils and proper village, town, city
heads of territorial communities, which territories are approved by the CMU on
the basis of this law, has to be held at the same time as regular local elections in 2020.

What are the “pros” and “cons” of such changes? Each authority must act solely on
the basis of the highest legal force and the laws and regulations. This is one of the basic
principles of local self-government, which is mentioned in Article 4 of the Law of Ukraine
“On Local Self-Government in Ukraine”, namely: Local self-government in Ukraine
is carried out on the principles of legality, rights, organizational and financial
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independence within the powers defined by this and other laws (Zakon Ukrayini
No. 24, 1997). In other words, the basis for all actions of a local government body
should be specific laws and by-laws whose task is to detail the effect of the law.

Certainly, the first and main document on which local self-government is based
is the XI section of the Constitution of Ukraine (Konstitutsiya Ukrayini Osnovniy
Zakon, 1996). The following important documents are two special laws: “On Local
Self-Government in Ukraine”, which outlines the system, legal status, mechanics
of interaction of local self-government bodies in Ukraine, and “On the status
of deputies of local councils” (Zakon Ukrayini No. 40, 2002), which is relating to
members of local councils and outlines the legal status, boundaries and guarantees
of their activities.

How do the newly adopted changes compare with the current legislation
of Ukraine and why have they caused new resonance in society?

The key problem of the draft law No. 2653 on amending the Law of Ukraine
“On Local Self-Government in Ukraine” is that the CMU is temporary powers
granted (until the adoption of a new law on the administrative and territorial
structure), the authority to approve territories of territorial communities. And this
is contrary to Article 2 and Article 92 of the Constitution of Ukraine, under which
the territorial structure and boundaries of territorial communities are established
exclusively by the laws of Ukraine. Instead, the Constitution of Ukraine recognizes
the right of the territorial community and local governments to independently resolve
issues of local importance within the laws of Ukraine. The same provision is in line
with Article 4, Part 2, of the European Charter of Local Self-Government.

Based on the above, the issue of territorial community territories cannot be
the responsibility of a centralized executive power, that is, the CMU. It should be
determined by the VRU together with the local authorities.

Powers of local self-government bodies, executive authorities and their
interaction

In accordance to Part 3 of Article 143 of the Constitution of Ukraine, local self-
governmentbodiesmaybeempowered by law withseparatepowersofexecutivebodies.
Intheirturn, local councilscandelegate some oftheirpowerstoregional and district state
administrations and monitor the exercise of these powers. The Local Self-Government
law contains a list of eighty powers and about seventy of them with respect to local
self-government bodies.

Having defined the leading idea of self-government, the concept of “public
administration” should not be negated. It's democratic transformation that gave rise
to modern local self-government institutions. Content management is the realization
process of state power, its external, materialized expression, which does not exist
outside it. The spheres of state activity are directly transformed into the spheres
of public administration. This is the development and implementation of domestic
and foreign policy, the legal definition and regulation of relations throughout the society,
the formation and implementation of the state budget (Derzhavne upravlinnya, 2012).
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One of the principles of local self-government is the combination of local and state
interests in (Sakhno, 2013). According to the Concept of Reforming Local Self-
Government and Territorial Organization of Government in Ukraine, it is quite possible
to achieve optimal distribution of powers between local self-government bodies
and executive authorities. The accessibility and proper quality of public services that
is ensured through the optimal distribution of powers between local and executive
authorities at different levels of administrative and territorial organization, based on
the principles of subsidiarity and decentralization. Basic-level local governments
are empowered in accordance with their staffing, financial, infrastructural potential
and resources on a new territorial basis (Rozporyadzhennya KMU 2014).

The main powers of the local self-government bodies on basic level are to
provide: local economic development; development of local infrastructure;
community development planning; solving the issues of territory development;
improvement of the territory; provision of housing and communal services;
organization of passenger transportation on the community territory; maintenance
of streets and roads in settlements; public safety; extinguishing fires; management
of secondary, pre-school and extracurricular education institutions; provision
of ambulance services; development of culture and physical culture; providing
social assistance through territorial centers. Structural territorial bodies subdivisions
of central executive bodies at the basic level will provide services in: sanitary
and epidemiological protection; social protection of the population; treasury service;
registration of civil acts.

The main powers of the local self-government bodies on district level are to
provide: education and training of children in boarding schools of general profile;
provision of secondary level medical services.

The main powers of the local self-government bodies on regional level are to
provide: regional development; environmental protection; development of regional
infrastructure, first of all regional highways, network of interregional and interregional
public transport routes; vocational education; providing highly specialized medical
care; development of culture, tourism (Rozporyadzhennya KMU, 2014).

The powers are delegated by the state to local self-government bodies operating
at the level of the administrative and territorial structure at which it is possible
and appropriate to exercise them in view of human, financial and infrastructural
potential.

For the optimal distribution of powers between local and executive authorities
at different levels of administrative and territorial structure, it is necessary to ensure:

— system improvement of public involvement in the development of management
decisions and control over their implementation;

— defining a sufficient tax base to enable local self-government bodies to
exercise their authority;

— formation of representative bodies of local self-government with their own
executive bodies;
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— effective state control over the observance of local self-government bodies by
the requirements of the Constitution and laws of Ukraine (Rozporyadzhennya KMU,
2014).

At the same time, if we analyze the current legislation of Ukraine, it becomes
clear that the local governments exercise a number of powers that are inherent in
state authorities. Firstly, this is due to the possibility of the state authorities delegating
their powers to local governments, and secondly, to delegating part of their powers
to local governments.

Performing such powers, local governments act as subjects of administrative
law. It should be noted that the ratio of state and local administration as elements
of public administration in administrative-territorial units depends on the level of
administrative-territorial units: the higher it is, the less local government and the more
public administration, and vice versa. At the national level, the interests of local
self-government are not directly represented at all, since the suggestion to
create a bicameral parliament where the second chamber should be composed
of representatives of the regions was not supported. Conversely, at the lower
administrative and territorial levels — a village, a town, a city — the state is not
represented by its administrative bodies — local state administrations, and the full
power of the authorities in these territories belongs to the local self-government
bodies (Hladiy, 2016...).

On the issues of exercising the powers of executive bodies, local self-government
bodies are under control of the respective executive authorities. Legal acts of local
self-government bodies adopted in violation of the Constitution and legislation
of Ukraine may be suspended pending the resolution of their legality in court.
The damage caused as a result of wrong decisions, actions of local self-government
bodies, they are fully compensated by their own funds.

According to the Law of Ukraine “On Local Self-Government in Ukraine”,
the powers of the local council may be terminated prematurely by the decision
ofthe local referendum if the council passed a decision in violation of the Constitution
and other laws of Ukraine. Local self-government is closely linked to government
and has both commonalities and distinctive features.

In the light of current law-making processes, it is necessary to pay attention to
the changes proposed by the higher bodies of the legislative and executive branches
of power in Ukraine. First of all, it is related to the reform of state bodies of the executive
power provided by the Plan of legislative support of reforms in Ukraine. The reform
of the Cabinet of Ministers and the system of other state bodies provide:

— amendments to the Law of Ukraine “On the Cabinet of Ministers of Ukraine”
and other legislative acts on: consolidation of the general principles of the decision-
making process by the Cabinet of Ministers of Ukraine; introduction of collegiality
and transparency of its activities, in particular through early publication of draft
governmental decisions; optimizing the composition and staffing of the Cabinet
of Ministers of Ukraine; increased responsibility;
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— amendments to the Law of Ukraine “On Central Executive Bodies” and other
legislative acts concerning: introduction of the Institute of State Secretaries of Ministries;
reduction of political positions of Deputy Ministers; reorganization of departments
of ministries, formation of typical secretariats of ministries and other central executive
bodies; optimization of ministries financing and other central executive bodies; granting
to the Minister exclusive powers submitting proposals to the Cabinet of Ministers
of Ukraine on the appointment of their deputies and heads of the central executive bodies,
which are in its coordination, strengthening its responsibility for the implementation
of state policy in the relevant sphere; providing the head of the central executive authority
with the authority to appoint his / her deputies (Postanovi VRU, 2015).

Local prefectural state administrations

Creating wealthy communities is not the only part of decentralization reform.
In the future, it was planned to redeploy local state administrations into prefectural-
type bodies, which would oversee the legality of certain community decisions,
and to give the executive functions of the RSA and the DSA, which they own, to
the executive committees of district and oblast councils. In this regard, the Draft
Amendments to the Constitution of Ukraine (concerning decentralization of power)
No. 2217 of July 1, 2015, were developed and implemented by the Institute of Prefecture.
In this document, the implementation of the executive power in the regions
and districts, in Kiev and Sevastopol relied on the prefect. The prefect is appointed
and dismissed by the President of Ukraine at the request of the CMU. Prefect is
a civil servant who, in the exercise of his / her powers, is accountable to the President,
accountable to and under the control of the CMU (Proekt zmin do Konstitutsiyi
Ukrayini No. 2217, 2015).

However, the above-mentioned Draft is currently withdrawn by Law No. 2598
of December 13, 2019 for consideration by the Verkhovna Rada of Ukraine, which
establishes direct presidential interference with local self-government and completely
contradicts the concept of “decentralization”. The “prefect” post, in particular, is
considered to be key in destroying decentralization reform.

Let’s try to analyze the prefect’s powers proposed in the Draft Amendments to
the Constitution of Ukraine (on decentralization of power) No. 2217 of 07.01.15,
with modern interpretation.

Prefect in the relevant territory:

1) supervises the observance of the Constitution and laws of Ukraine by local
self-government bodies and coordinates the activities of territorial bodies of central
executive bodies;

2) ensures implementation of state programs;

3) directs and organizes the territorial bodies activities of the central executive
authorities and ensures their interaction with the local self-government bodies in
the event of martial law, state of emergency or situation;

4) exercise other powers as defined by the Constitution and laws of Ukraine
(Proekt zmin do Konstitutsiyi Ukrayini No. 2217, 2015).
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The prefect, on the basis and in the manner prescribed by law, issues acts
that are binding in the relevant territory. The prefect’s acts may be canceled by
the President of Ukraine or the Cabinet of Ministers of Ukraine in accordance
with the procedure established by law. Instead, executive authorities of local
self-government of the community, executive committees of the district, regional
council in accordance with the law may be delegated some powers of executive
authorities (Postanovi VRU Ne 509, 2015). The state finances the exercise of these
powers in full at the expense of the State Budget of Ukraine, and transfers to
the local self-government bodies the relevant objects of state ownership.

What exactly prompted the authorities to withdraw the Draft Amendments to the
Constitution of Ukraine (concerning decentralization of power) No. 2217
of 07.01.15. According to the draft, the prefect is appointed and recalled only by
the president, and the prefect has the right to completely nullify any decision made
by the community for his own good. It is worth noting that the Verkhovna Rada
Committee on the Organization of State Power, Local Self-Government, Regional
Development and Urban Development did not support the draft amendments to
the Constitution regarding decentralization and the new administrative and territorial
structure. Emphasis is placed on focusing unjustifiably broad powers in the Prefect
hands 13 (e-resource).

In our opinion, when distinguishing between the concepts of state power
and public authorities, the second act only as a means of achieving the goals of power.
The question of the separation of subject and object of power is poorly developed.
This is due to the fact that power is generally regarded as a one-way process: the subject
reigns and the object obeys. Analyzing this approach, we can distinguish the position
that within the power paradigm, the state government pursues and realizes only its
interests, which leads to its alienation from society, “isolation from the people”.
As a result, state power confronts itself with society and is formed as an alienated
force, which sooner or later leads to its crisis, there is a deformation of its nature,
its transformation into arbitrariness. In this case, the question must be asked: what
will this government be without the support of society? Is it possible to exist outside
the society without taking into account its interests? (Wojciechowski, 2016)

Conclusions

For Ukraine, the processes of democracy and the modernization of statehood
lie in the plane of seeking a balance of centralization and decentralization. The
effectiveness of these processes is directly related to the effectiveness of public
authority, the rationality of its systemic-structural organization, methods and forms
of implementation at different levels of this organization, the optimality of distribution
of powers between the state and municipal authorities, the balanced use of mechanisms
of control and accountability of local authorities, self-government (Sluzhbove pravo
monograph, 2017).

Obstacles to the successful implementation of administrative-territorial reform
remains: significant dependence of territories from the center; personnel and financial
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weakness of communities; rural degradation; low quality of public services; high
level of corruption; inefficiency of management decisions. Unfortunately, there is no
common vision of standardizing the powers and their resources of local governments
at all levels.

In our opinion, the problem lies in the fact that Ukraine is following the path
of making partial amendments to existing regulations. This path only slows down
the reform process. It is urgent to adopt completely new laws on self-government,
which would enshrine the principles of delimitation of powers of the state
and administrative-territorial units with the appropriate transfer of powers. It is
on this basis that it is possible to consolidate measures to ensure the smooth
operation of all actors at the basic and subregional levels.

We offer to recognize the basic principle of the exclusive competence
of the community council. It is on this principle that the community within the law
will have the right to freely decide any issue that is not excluded from the scope
of'its competence and does not belong to the competence of any other body. The law
must clearly state the list of the community’s own powers, which would be exercised
exclusively by it and no body would have the right to interfere in its activities. Such
sectoral powers include, first of all: local taxes and fees; the share of national taxes
assigned to local budgets; transfer of direct transfers to local budgets.

But it is impossible to first adopt all the laws and then proceed to their
implementation. First of all, it is necessary to build a platform on which the state
will be based, namely, the primary part of the community, which receives authority
and takes responsibility. Further, the mechanism of self-government should be
extended to the level of districts and regional centers, where executive committees
and prefectures should be established. In this way it is possible to strengthen
the executive mechanism of local self-government. Only the direct democratic
participation of citizens in governance at the national, regional and local levels,
the exercise by the people of their sovereign power will contribute to the full
interaction of government and society.
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30iticheHo nowyk wsxie YOOCKOHANEHHs 3aKOH00ascmea YKpainu 6i0onosiono 00 cmanoapmie
Paou E€eponu, 6 xonmexcmi deyenmpanizayii ma pegopmu micyeso2o camospsadysants. A came
36epmaemucs y6aza Ha NPOONeMHi NUMANHSA, NO6 A3aHI 3 MUM, WO OMPUMAHHA 2POMAOSHAMU
Vkpainu enacrux aominicmpamuHux yeHmpie i3 4imKO OKpeCieHUMU MepumopisimMu Modice
napanenvHo 3HuWumu peopmy oeyenmpanizayii, CKOHYeHmpy8asuiu 6Ci NOGHOBAICEHHS 8 PYKAX
YeHmpanbHol 61aou.

Jlo600umucs, wo nUManHA 6CMAHOBLEHHS MePUMOpItl MepumopianbHUx epomad He modce o6ymu
NOBHOBAIICEHHAM YEeHMPANI308aHOI suKoHasuoi enaou, moomo Kabinemy Minicmpie Yipainu.
Bono mae suznauamucs zakonooaguum opearnom enaou — Bepxoenorw Padorw Yxpainu cninbho
3 opeanamu micyeoeo camogpadyeanus. Ilepenpoinioeanus 6 nNOOATLUOMY MicYegux
deporcasHux aoMinicmpayii 8 op2anu npegekmypHo2o muny, AKi Ha2iA0amuMymsy 3a 3aKOHHICIIO
TUX YU THUMUX PIUEHb 2POMA0, MAKodIC NOMpedye 2IUbOK020 aHANi3Y.

Coepu Oisnbnocmi  depoicagu  6e3n0cepeoHbo  MpPAHCHOPMYIOMbC Y chepu  0epiicagHoo
YNpaeninHs. BusHasuiu npogioHow ider 00CIIONCEHHA CaMOBPIOHICMb, A8MOpYU He HIBeN0NMb
NOHAMMSA  «OEPHCABHO20 YHPABLIHHAY. Y cmammi 00800umvcs, wo came OeMOKpamuiHa
mpancopmayis.  0epiHcasHo0 YNPAGNiHHA 0ACb  MOJICTUBICIb  CROPMYBAMUCS  CYUACHUM
iHCmumymam micyego2o camospsaody8anHs.

Yyvomy xonmexcmi 0emanvHo anHanizyiomuca no6HOBANCEHHS OP2AHIE MICYEB020 CAMOBPADYBANHS
ma opeamie UKOHAEHOI 61a0uU 6 ix 63aemolii. I1oHO6aNCEHHS NEPedaromMbCs 0ePHCABOI0 OP2AHAM
MiCYeso20 CcamospsOV6anHHs MINbKU HA MOMY pIGHI  AOMIHICMPAMUEHO-MepumopiaibHo2o
YCmMpOoI0, HA AKOMY iM MONCIUBO | OOYINbHO iX 30icHIO8amu. A npasosi akmu Op2amie Micyeeozo
camoepsdyeants, nputinami 3 nopyuenuam Koncmumyyii ma 3axonooascmea Ykpainu, nogunHi
Oymu 3ynuHeHi 00 po36 sI3aHHs NUMAHHS NPO iX 3AKOHHICMb.

Knio4oBi cjoBa: caMoBpsIyBaHHS, YIpPaBIiHHA, aAMIHICTPATUBHMH LEHTpP, TEpUTOpiajbHA
rpoMana, Korcruryuist Ykpainu.
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ONGOING DISCUSSION REGARDING THE CORRELATION
BETWEEN EXPROPRIATION AND SALES

Purpose. The purpose of the article is ongoing discussion regarding the correlation between
expropriation (namely — the purchase of private property objects for public use) and sales,
expanding the arguments in favor of inexpediency of their identification and further
determining the need to abandon the use of civil agreements in the expropriation procedure.
Methods. The research methodology consists of general and special methods of scientific
cognition, including historical and legal, comparative and legal, systematic and structural
methods, deduction, induction, analysis, synthesis, etc.

Results. The author, in the first part of the article, briefly studies the main arguments
of scholars, which were put forward in the pre-revolutionary period to support and criticize
the idea of defining expropriation as forced sales. The author formulates the preconditions for
the use of civil agreements in the expropriation procedure and comes to the conclusion that
there were no necessary conditions for settling redemption issues for public needs without
private law instruments in pre-revolutionary times.

In the second part of the article, the author lists the main differences between the relations
of expropriation and sales, which are covered in the modern Ukrainian scientific literature,
and supplements it with the own analysis of the differences between them.

Conclusions. The analysis carried out in the article demonstrates that the relationships
of redemption for public needs are not relationships of sales, and cannot be recognized as civil
ones on the grounds that the expropriation procedure involves the conclusion of the purchase
and sale agreement. The author pays attention to the fact that legal instruments that logically
mediate the civil relations of sales — are not intended and should not be used in atypical
situations. The author offers to consider the possibility of introducing a new instrument
for Ukraine — an expropriation agreement — into legal circulation, which can correct
the shortcomings of the current legislation.

Key words: expropriation, redemption for public needs, alienation of private property
objects for public needs or for reasons of public necessity, sales, contract of redemption for
public needs, purchase and sale agreement, expropriation agreement, correlation, differences,
legal nature.
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1. Introduction

The continuous development of public relations, including
international cooperation, necessitates the continuous
improvement of normative and legal regulation in the country,
based on the needs of society, international treaties,
requirements and obligations assumed by Ukraine, tasks,
objectives and guidelines approved in official documents, as
well as scientific developments, which substantiate the most
effective ways to optimize public policy, public administration
and regulatory base. One of the important tasks, under
such circumstances, is to revise outdated legal structures,
which due to the historical peculiarities of the formation
of national state and law are still used, but contradict modern
jurisprudence, current legislation, experience and practice
of leading European states. In this perspective, it is worth
paying attention to the legal institution of alienation of private
property objects for public needs or for the reasons of public
necessity (hereinafter — expropriation), which was developed
intermittently in Ukraine and, despite ancient history, was not
developed at the same level as and in European countries. In
particular, private and legal instruments are still used during
the expropriation in Ukraine, as it was in the pre-revolutionary
times in terms of no developed science of administrative law.
The issue of the legal nature of the institution of expropriation
due to that fact still provokes discussions among scholars, who
do not want to finally abandon the concepts that dominated in
the XIX century.

Occasionally we would like to recall that identification
of legal phenomena of sales and expropriation, which
was also called forced sale on this basis, was typical for
the legal science of the pre-revolutionary period due to
the fact of concluding a purchase and sale agreement during
the expropriation (Venetsianov, 1891). This resulted in
the recognition of its private and legal nature even when
there was no other procedure than forced alienation,
the issue of which was settled only in an imperative manner,
and the will of the property owner did not have any sense
(Venetsianov, 1891).

The confidence of the supporters of the private and legal
concept in that area was strengthened with the emergence
of the procedure of redemption of private property objects
for public use (hereinafter — redemption for public use) in
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the national legislation, which was separated from the procedure of compulsory
alienation, where a mandatory condition of the legality was the voluntary consent
of the property owner to the expropriation and when the refusal could not
automatically lead to the alienation of property on the basis of an administrative act.
As aresult the redemption relationship for public needs is automatically perceived by
some scholars as private and legal, sometimes without any argument. For example,
I. Ya. Holovnia similarly characterizes the redemption of land plots for public needs
as transactions, and the relationships that are formed — as civil ones (Holovnia I. Ya.,
2015) (although we should note that the scholar calls the procedure of forced
alienation as “completely public and legal” (Holovnia I. Ya., 2015)).

However, the justification, which is based only on the fact of the application
of a civil contract and is not supported by anything else, is rather weak, in our
opinion. In particular, it seems erroneous to ignore the provisions of the current
regulatory acts, the analysis of which indicates that the relationship of redemption
for public needs and the relationships of sales are not identical and have too many
differences, the combination of which suggests that they are independent (one from
another) legal relations. Besides, the expediency of further use of civil contracts
to address redemption issues for public needs within legal realities, when there is
a wider range of legal instruments of public administration entities’ activities, which
is more consistent with the nature of expropriation relationships.

In this regard, we consider it necessary to revise the existing approach to
the regulation of the redemption procedure for public needs and bring it in
line with modern European practice. Therefore, the purpose of the article is to
continue the discussion on the correlation between the expropriation relationships
(for the purposes of the article it will be mainly about redemption for public needs,
because the procedure of forced alienation is not identified with sales by modern
scholars) and sales expanding the arguments in favor of the inexpediency of their
identification and further determining the need to abandon the use of civil agreements
within the expropriation procedure. To achieve the purpose, it is necessary to
perform the following tasks: to get acquainted with the arguments of scholars put
forward to support and criticize the idea of forced sales in the pre-revolutionary
period; to consider the approaches of modern scholars to the distinction between
expropriation and sales relationships; to establish differences between the institutions
of sales and expropriation, which were not identified by other scholars; to formulate
conclusions.

The research methodology consists of general and special methods of scientific
cognition, including historical and legal, comparative and legal, systematic
and structural methods, deduction, induction, analysis, synthesis, etc. The
historical and legal method allowed to find out the peculiarities of understanding
the legal phenomenon of the expropriation in the pre-revolutionary period, to
establish the preconditions for the use of civil agreements within the expropriation
procedure. The comparative and legal method was used to compare regulatory
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provisions, scientific approaches, legal institutions of sales and expropriation. Due
to the systematic and structural method the author has studied the issue of urgency
and expediency of the application of the idea of forced sales in regard to the modern
institution of expropriation, taking into account the provisions of regulatory acts,
achievements of domestic scholars, and also taking into account separate specific
features of using contracts within the expropriation procedure. Methods of deduction,
induction, analysis and synthesis were used to study the provisions of regulatory
acts and scientific papers, studying the characteristics and certain aspects
of relations, procedures and purchase and sale agreements, as well as expropriation
agreements, making intermediate and general conclusions, formulating propositions
and recommendations, areas of further research.

2. Expropriation as sales in the pre-revolutionary period

Starting to study the outlined issues, we would like to note that scholars in
the pre-revolutionary period already criticized the idea of forced sales, which,
however, was not accepted by its supporters under any circumstances. For example,
M. V. Venetsianov, referring to the works of foreign scholars (Venetsianov, 1891),
noted that the theory of the contractual nature of expropriation, in the opinion
of supporters of that approach, was not hindered by the fact that there was no will
of the seller under the forced alienation, which was replaced or supplemented
by the court decisions, since the coercion of alienation did not violate the effect
of the contract and it was not the issue on actual violation of the freedom of will
(Venetsianov, 1891). That position has surely led to misunderstandings with other
scholars, who emphasized the importance and inalienability of the parties’ consent
for the sales relationships (Venetsianov, 1891; Vas’kovskij, 1896). That approach has
also been criticized for the various consequences of the purchase and sale agreement
and expropriation agreement, as well as the rights, obligations and responsibilities
of their parties (Venetsianov, 1891; Vas’kovskij, 1896). But that argument was also
considered insignificant, because they considered significant only those features
of expropriation that coincided with the features of sales — the sale of a certain
individual property value at the usual price, exchange of property and the price
(Venetsianov, 1891). Although the formation of the price of agreement within
the expropriation and sales relations differed significantly (Venetsianov, 1891), it did
not affect the greatness of the private and legal (contractual) concept of understanding
the expropriation.

Hence, we see that no arguments against such a position, no matter how strong
they were, had no relevance to the representatives of the private and legal concept,
because they simply ignored them, guided only by the fact of using the purchase
and sale agreement (or purchase contract). In other words, it follows from the above
that in cases where the case contained the name of the purchase and sale agreement
(or purchase contract, or other documents that mediated the trade) and the fact
of payment for the alienated property, it was enough for that category of jurists to be
convinced according to the civil nature of the relations related to that case, in general.
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Such approach, in some ways, can be justified by several circumstances that took
place during the pre-revolutionary times and were, in our opinion, prerequisites for
the use of civil contracts within the expropriation procedure, namely: 1) the subject
matter of administrative (police) law was limited to public administration issues,
but administrative and legal relations were exclusively related to the executive
(administrative) and coercive (overcoming resistance) activities (Tarasov, 1910);
2) public administration had narrow instruments at its disposal, which were limited
to administrative rulings, prescriptions and orders (Tarasov, 1910); 3) the institution
of administrative agreement had not been developed and implemented into
the practice of public administration, which used only the above-mentioned unilateral
acts of public administration; 4) the science of administrative law was at an early
stage of development (Antonenko, 2019), and therefore it was too early to talk
about expanding the subject matter of administrative law, the subject composition
and types of administrative and legal relations, instruments of public administration,
etc., which would allowed to look at the expropriation procedure just from the point
of view of administrative law.

The above allows us to conclude that there were no necessary conditions for
settling the issues of redemption without the assistance of private and legal
instruments in the pre-revolutionary times. However, the situation has changed
radically now. Moreover, the state of public administration, normative and legal
regulation and scientific research in the country indicates, in our opinion, that
the need to use civil contracts for expropriation purposes has disappeared, since
it is possible to replace them with an alternative administrative agreement. It is
evidenced by the European experience in regulating the expropriation (which we
will not study within this article) and the results of legal analysis of regulatory
acts and scientific sources, which clearly indicate the many differences between
the relationships of sales and redemption, and hence the inconsistency of instruments
provided by the legislation to the purpose and essence of the expropriation. We offer
to get acquainted with them in details in order to demonstrate this.

3. Delimitation of expropriation and sales

Within the outlined purposes, we primary consider it appropriate to recall
the thorough study of Ye. P. Suietnov (Suietnov Ye. P., 2013), who, based on the study
of current legislation, paid attention to a number of major differences between private
and legal agreements and redemption agreements for public needs. It follows from
his analysis that the outlined legal constructions should be distinguished from each
other, based on the following circumstances:

1) expropriation is an independent reason for the acquisition (into municipal
and state ownership) and termination of the ownership right of land plots, which
is separated from the reason related to the conclusion of civil contracts and / or
the decision of the owner of the land plot (Suietnov Ye. P., 2013), according to
the Articles 83-84, 140 of the Land Code (hereinafter — the LC) of Ukraine (Land
Code of Ukraine, 2001);
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2) purchasers of expropriated property may not dispose of it at their own
discretion, as itis in case with the acquisition of property rights under civil contracts,
since they are limited in the use and disposal of property for expropriation purposes
(Suietnov Ye. P., 2013), which is directly enshrined in Part 5 of the Art. 4 of the Law
of Ukraine “On the alienation of land plots, other immovable property located on
them, which are in private ownership, for public needs or for reasons of public
necessity” (Law of Ukraine on alienation of land plots, other real estate objects
located on them, which are in private ownership, for public needs or for reasons
of public necessity, 2009) (hereinafter — “On alienation of land plots ...”). In turn,
the use of expropriated property not for the purposes of expropriation (not for
public needs) is the ground for the former owner of the property to go to court with
a claim for invalidation or termination of the contract of redemption of the land
plot and compensation for damages related to the redemption in accordance with
Part 3 of the Art. 153 of the LC of Ukraine (Suietnov Ye. P., 2013). The stated
above is not inherent in the civil and legal relations of sales, exchange, etc.,
since it is not consistent with the fundamental principles of civil law set out in
Part 1 of the Art. 319 of the Civil Code (hereinafter — the CC) of Ukraine (Civil
Code of Ukraine, 2003) according to which the owner owns, uses and disposes
of the property at own discretion;

3) redemption of property for public needs and civil contracts have different
legal consequences: while the acquisition of land plots under civil contracts this
property retains all the established encumbrances and restrictions, such as servitudes
(Part 2 of the Art. 110 of the LC of Ukraine, Part 6 of the Art. 403 of the CC
of Ukraine), which is not typical for expropriation, after which all encumbrances
and restrictions lose force, if they interfere with the use of property in accordance
with its purposes (Suietnov Ye. P., 2013) (Part 2 of the Art. 18 of the Law of Ukraine
“On alienation of land plots ...”);

4) the formation of the redemption price within the expropriation and sales
procedures is carried out according to different rules: only the stipulated value
of the alienated property is paid in case of sales, but in case of expropriation
the property owner is also reimbursed for damages caused to the owner in
connection with the redemption, including the damages to the owner in regard to
the early termination of obligations to third parties, in particular lost profits, in full
force and effect (Suietnov Ye. P., 2013) (Part 1 of the Art. 5 of the Law of Ukraine
“On alienation of land plots ...”);

5) the moratorium on the alienation of land plots of state and municipal property
for agricultural purposes, land plots of private property for commercial agricultural
production and personal farming under the purchase and sale agreement does not
apply to their alienation within the expropriation procedure (Suietnov Ye. P., 2013)
(paragraphs “a”, “b” of Part 15 of the Transitional Provisions of the LC of Ukraine);

6) in case of expropriation, the owner has the right to increase the size
of the alienated property in accordance with Part 5 of the Art. 3 of the Law of Ukraine
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2

“On alienation of land plots ...
procedure (Suietnov Ye. P., 2013);

7) expropriators (persons subject to expropriation (Suietnov Ye. P., 2014)) have
the right to return the property alienated within the expropriation procedure, when
the reasons for the latter are exhausted (i.e. the public need to use the expropriated
property disappears), under the conditions specified in the Art. 19 of the Law
of Ukraine “On alienation of land plots ...”. According to the content of Parts
4-5 of the same Article, public authorities may alienate or transfer expropriated
property for use only if the expropriator has notarized refusal to return it or does not
notify about his desire to exercise the right to return it within six months. Obviously,
such conditions for the return of property to the former owner and its subsequent sale
are not inherent in the sales relationship (Suietnov Ye. P., 2013).

We consider it expedient to supplement the above stated with our own analysis
of the differences between the relations of sales and redemption for public needs,
which indicate against their identification. Thus, first of all, we would like to
emphasize the differences between the nature of the needs and interests that are met
through sales and expropriation, and the purpose of the origin of these relations.
Sales relations arise in order to meet personal interests and needs, due to their private
nature. Instead, the redemption relations for public needs, which already follows
from their name and is confirmed by the provisions of the Articles 350-351 of the CC
of Ukraine, the LC of Ukraine (the Art. 146 and other Articles, which mention
the redemption for public needs), the Law of Ukraine “On alienation of land
plots ...”, arise solely to meet public or, in other words, public needs and, accordingly,
the public interests. Satisfaction of personal (private) needs and interests through
expropriation is illegal.

Secondly, the sales of real estate (as well as movable property) can be carried out
under the general rules in any case, i.e. for any reason and at any time without any
restrictions in this regard (except for those objects under the moratorium). In other
words, the issue of property sales can be raised due to the desire to buy or sell real estate,
to get money, to change the situation, place of residence, to get rid of unnecessary
things, to meet any other personal needs. Instead, the redemption for public needs
can be carried out only in cases established by law, namely — to meet public needs,
an exhaustive list of which is enshrined in Part 1 of the Art. 7 of the Law of Ukraine
“On alienation of land plots ...”. The redemption for public needs for any other reason,
is not allowed, as evidenced by the provisions of Part 2 of the Art. 2 of the Law
of Ukraine “On alienation of land plots ...”.

Thirdly, the CC of Ukraine provides a wide range list of objects that may be
the subject of sales, including goods that will be created (purchased, acquired)
by the seller in the future (Part 1 of the Art. 656 of the CC of Ukraine),
property rights (Part 2 of the Art. 656 of the CC of Ukraine), the right of claim
(Part 3 of the Art. 656 of the CC of Ukraine), currency values and securities
(Part 4 of the Art. 656 of the CC of Ukraine), etc. Instead, the list of objects that

in cases that are impossible within civil sales

36 AnMinicTpatuBHe npaBo i nmporec. Ne 2 (29). 2020.



3EMEJIBHE ITPABO

can be expropriated in accordance with the current legislation is much narrower
and includes only existing real estate existing at the time of expropriation:
a land plot, house, other buildings, dwellings, perennials located on it
(the Art. 350 of the CC of Ukraine, Part 1 of the Art. 3 of the Law of Ukraine
“On alienation of land plots ...”).

Fourth, we would like to pay attention to the fact that the expropriation relations
and civil relations of sales (as well as exchange) also differ in terms of initiative
and expression of will. In all cases of concluding civil contracts, the owner
of the alienated property can and often initiates the agreement, since it is his interests
and meets his personal needs. In cases of the expropriation, the initiative to expropriate
property for public needs or for reasons of public necessity may belong only to
executive authorities or local self-government agencies, special administrations
for the management of territories and objects of nature reserves, persons who
have received a special permit (license) for subsoil use, and enterprises engaged in
construction, overhaul, reconstruction, operation of transport and energy infrastructure
facilities, protective hydraulic structures and who have agreed the location of such
facilities in cases and in the manner prescribed by the Art. 151 of the LC of Ukraine
(Part 1 of the Art. 10 of the Law of Ukraine “On alienation of land plots ...”). The
owner can only react positively (agree) or negatively (refuse) to the offer to buy
his property for public needs, which usually have nothing to do with the personal
interests and needs of the owner.

Fifth, we emphasize that most of the provisions of the CC of Ukraine on sales are
not applicable to the expropriation relations, for example:

1) the provision on the possibility of acquiring the right to terminate the purchase
and sale agreement unilaterally, enshrined in the Art. 658! of the CC of Ukraine. The
owner of the expropriated property cannot acquire the right to unilaterally terminate
the redemption agreement (and this would make it impossible to meet public needs),
but he has the right to go to court according to law only if the expropriated property
is not used for expropriation purposes (Part 3 of the Art. 153 of the LC of Ukraine),
as mentioned above;

2) provisions on quantity (the Art. 669 of the CC of Ukraine), quality
(the Art. 673 of the CC of Ukraine), range (the Art. 671 of the CC of Ukraine),
completeness (the Art. 682 of the CC of Ukraine) and set of goods (the
Art. 683 of the CC of Ukraine), packaging (the Art. 685 of the CC of Ukraine),
legal consequences and notification of the seller about the violation of contract
conditions in their regard (the Articles 670, 672, 678, 684, 686, 688 of the CC
of Ukraine), verification of their compliance (the Art. 687 of the CC of Ukraine),
confirmation of the goods compliance with the requirements of the legislation (the
Art. 674 of the CC of Ukraine), guarantees of goods quality (the Art. 675 of the CC
of Ukraine), warranty period (the Art. 676 of the CC of Ukraine) and the shelf
life of the product (the Art. 677 of the CC of Ukraine), defects of the goods (the
Art. 679 of the CC of Ukraine), terms of their detection and presentation of claims in
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this regard (the Art. 680 of the CC of Ukraine), statute of limitations applicable to such
claims (the Art. 681 of the CC of Ukraine), legal consequences to recall the goods
from the buyer (the Art. 681' of the CC of Ukraine), sale of goods on credit (the
Articles 694—695 of the CC of Ukraine), insurance of goods (the Art. 696 of the CC
of Ukraine), etc. These norms do not extend their influence to the expropriation
relations, at least for the reasons of inexpediency and inconsistency of the essence
of the expropriation.

Similarly, not all general provisions of the CC of Ukraine on obligations may
be applied to the expropriation relations, in contrast to private and legal relations,
including sales relations. For example, the use of means of securing obligations,
which include a penalty, surety, guarantee, pledge, retention, depositation, the right
of trust property (the Articles 546-597' of the CC of Ukraine) is not characteristic
for the expropriation relations.

Regarding the legal consequences of violating the obligations, except cases of misuse
of expropriated property (as noted above), they are not provided in regulatory acts, in
contrast to private and legal obligations (the Article 610—625 of the CC of Ukraine).
And even in this case, individuals can only file a lawsuit (Part 3 of the Art. 153 of the LC
of Ukraine). The resolution of this issue out of court is not provided by law. In turn, from
the analysis of the provisions of the Articles 610625 of the CC of Ukraine and the Law
of Ukraine “On alienation of land plots ...” there is no unambiguous answer as to
whether it is possible to apply the Chapter 51 of the CC of Ukraine to the expropriation
relations. In our opinion, since it is about the activity of public administration subjects,
then legal consequences of the infringement of conditions of the redemption agreement
should get a separate regulatory consolidation, since public authorities and local self-
government agencies, their officials unlike individuals can act only on the basis, within
the powers and in the manner prescribed by the Constitution and laws of Ukraine (the
Art. 19 of the Constitution of Ukraine (Constitution of Ukraine, 1996)). In addition,
they do not act as subjects of civil law within the expropriation relations, since
the expropriation procedure is carried out in order to perform public functions, tasks
and powers, but not to meet their own needs. Accordingly, in the absence of indications
on the consequences of breaking the terms of the redemption agreement, there are
too many questions and doubts about how individuals can protect their rights: what
norms to refer to, what to demand in claims, what results to expect, or in all cases
of violations they have the right to demand termination of the redemption agreement,
whether they can demand payment of penalties, etc. All this reduces the effectiveness
of the observance and realization of the rights and freedoms of citizens, creates risks
of their violation, contradicts the rule of law principle.

In such cases it is also unclear about the responsibility of the perpetrators.
In our opinion, this issue needs a separate study, because breaking the terms
of the redemption agreement not only violates the rights and interests of individuals,
but also harms society, creates obstacles to meeting public needs, is the violation
of public administration subjects’ obligations and non-compliance with the principles
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of their activities. Therefore, the responsibility should be increased and should not be
limited by civil and legal means.

Sixth, it should be noted that the purchase and sale agreement according
to the current legislation is only one of the possible options for registration
of the redemption for public needs. In particular, in accordance with Part 1 of the Art. 1,
Parts 1-3 of the Art. 12 of the Law of Ukraine “On alienation of land plots ...”
exchange contract and other transactions involving the transfer of the ownership
right can be used for the specified purposes. Obviously, the relationship accompanied
by the conclusion of other transactions cannot be sales relations.

Seventh, if we pay attention to the Articles 7-12 of the Law of Ukraine
“On alienation of land plots ...”, as well as the approaches of determining the structure
of the expropriation procedure covered in the scientific literature, it can be seen that
conclusion of a transaction for the redemption for public needs is only one of its stages.
For example, D. V. Dudnyk specifies the following stages of the voluntary procedure
of alienation of land plots for public needs: 1) approval of the location of the object;
2) initiation of the alienation of a land plot for public needs; 3) making a decision on
the purchase of a land plot; 4) notification of the owner of a land plot on the decision
on its redemption for public needs; 5) obtaining the consent of the owner of a land plot
to conduct negotiations on the redemption; 6) conducting negotiations with the owner
(owners) of a land plot; 7) concluding an agreement on the transfer of the ownership
right for a land plot; 8) state registration of the ownership right (Dudnyk, 2015).

Accordingly, the redemption agreement, even in the form of the purchase and sale
agreement will be only one of many elements of the expropriation. In this case, it
is not clear why it is possible to make conclusions about all relations in general
on the basis of only one of their elements?! Moreover, apart from concluding
the purchase and sale agreement (exchange or other transaction), the other stages
and components of the expropriation procedure (including its variant — the redemption
procedure), which relate to the direct activities of the public administration and its
exercise of public authoritative powers, are purely administrative and legal stages
(in particular, the determination of public needs, consideration of propositions
of authorized entities, approval of the location of the object, decision-making
and issuance of an administrative act on the redemption, notification of the property
owner about the taken decision, as well as state registration of the ownership right).

4. Conclusions

Thus, the analysis conducted in the article demonstrates that the relationships
ofredemptionforpublicneedsarenottherelationshipsofsales,andcannotberecognized
as civil on the grounds that the expropriation procedure involves the conclusion
of the purchase and sale agreement. Moreover, the aggregate of differences between
the relations of expropriation and sales suggests the persuasiveness and accuracy
of the opinions of pre-revolutionary scholars (primarily of D. 1. Mejer) that
the purchase and sale agreement within the expropriation procedure is the one only
in form and not in consequences (Mejer, 1902).
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This, in turn, raises the question of whether it is appropriate to revise the legal
provisions on redemption for public needs and the contract that is concluded in
this regard. In particular, it should be noted that the legal instruments that logically
mediate the civil and legal relations of sales — are not intended and should not be used
in atypical situations. Especially, if the legislation provides the possibility of using
administrative agreements that are consistent with the specifics of the expropriation
and meet the requirements for public administration. Accordingly, the use
of the purchase and sale agreement within the expropriation procedure should no
longer be perceived as an argument in favor of its private and legal nature, but as
a relic of the past, which should be disposed of in favor of modern and instruments
more relevant to the essence of outlined relations.

In this regard, we should consider the possibility of introducing a new instrument
for Ukraine — an expropriation agreement — into legal circulation, which can correct
the shortcomings of the current legislation, in particular about the uncertainty
and ambiguity of the form of the redemption agreement, inconsistency of the form
and content (purpose, consequences), etc. Therefore, there is currently the need
for further scientific research of indicated issues, taking into account international
experience of normative and legal regulation of expropriation and the practice
of using expropriation agreements for the stated purposes.
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MPOJIOBKEHHSA JUCKYCIi HA TEMY CHIBBIJHOIIEHHS
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Mema. Memow cmammi € NPOO0BNHCEHHSA OUCKYCI] HA meMmy CRniGIOHOUEHHs BIOHOCUH
excnponpiayii (a came 8uKkyny ob’e€kmie npueamuoi 61acHOCMi 01a CYCRiIbHUX nompeb) ma
KYRIGLI-NPOOadiCy, PO3UWUPEHHS apeyMeHmayii Ha KOpucmv HeOOYLIbHOCMI iX OMOMOJICHEeHH s
ma nooanvuie 8UHAYEHHA HeOOXIOHOCMI 6I0MOBU 6i0 BUKOPUCIAHHS YUBLIbHO-NPABOBUX Y200
y npoyedypi ekcnponpiayii.

Memoou. Memooonozito 00caioNceHHs CKAaoarms 3a2aibhi ma cneyiaioHi Memoou HayKo8o2o
NI3HAHHA, GKMIOYAIOYU ICMOPUKO-NPABOBUL, NOPIGHATbHO-NPABOGUN, CUCTHEMHO-CMPYKMYPHULL,
0edykyii, inOyKyii, ananizy, cunmesy ma iH.

Pe3ynomamu. Y nepwiti yacmuni cmammi a@mop KOPOMKO pO321A0A€ OCHOBHI 00800U
BUEHUX, AKI BUCYBANUCL Y O0PeSOMOYiiHUL nepiod 0ai NIOMpuUMKU ma Kpumuku ioei
BUBHAUEHHSI eKCNponpiayii K npumycogoi Kynigni-npooasicy. Aeémop gopmynioe nepedymosu
BUKOPUCMAHHS YUBIILHO-NPABOBUX Y200 Y Npoyedypi ekcnponpiayii ma npuxooums 00 OyMKU, Wo
6 00PEeBONIOYIIHI YacU HeOOXIOHT YMOBU 01 ype2YIlO8aH A NUMAHb BUKYNY O/l CYCNIIbHUX nompeo
6e3 npusamHoOnpagosux IHcmMpymenmie Oyiu GiOCYmMHI. ABMOp CMEEpOHCYE, WO HOPIGHAHO
3 00pPeBONIOYIIHUM NEePIO0OM CbO20OHI CMAH NYONIUYHO20 AOMIHICIMPYBAHHS, HOPMAMUBHO-
npaso6oco pe2yio8anHs i HAyKoSUX po3pobOK y 0epircasi ceiouamov npo MONCIUBICIb 3AMIHU
y npoyedypi eKChponpiayii YyusiibHO-NPABOBUX Y200 HA AOMIHICIMPAMUBHI 002060PU.

Y opyeiti wacmuni cmammi aemop HaBOOUMb NEpeniK OCHOBHUX BIOMIHHOCMEU MidcC
BIOHOCUHAMU eKCHpONpIayii ma Kynigii-npooaxicy, siki 6UCBIMIIOIMbCS Y CYHACHIL YKPATHCOLKIL
HAyKoGill nimepamypi, ma OONOGHIOE U020 GIACHUM AHANIZ30M PO30IHCHOCME MIHC HUMU.
Aemop 6CmMAaHOBIIE, WO BOHU BIOPIZHAIOMbCA 3d: XAPAKMEpOM nompeb ma iHmepecis, SKi
3A0060MLHAIOMBCA 3a PAXYHOK KYNIGNI-Npooadxcy i excnponpiayii, i Memow SUHUKHEHHS YUX
BIOHOCUH, NPUHUHAMU A NEPEOYMOBAMU iX GUHUKHEHHA, 00 EKMAMU NPABOGIOHOCUN, Kpumepiem
iHiyiamueu ma 601€8UABNIEHHA, HOPMAMUBHO-NPABOBUMU 3ACA0aMU (00 8IOHOCUH eKchponpiayii
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€ He 3acmocosHoI0 binbulicms nonodxcensb LK Yxpainu npo Kyniento-npodasic, npo 30008 a3auHs,
nopyuwenus 30006 ’azams). OKpemo asmop Ha20NOULYE HA MOMY, WO 3A YUHHUM 3AKOHOOABCMBEOM
00208ip KYNIGNi-Npo0axcy € auuie OOHUM I3 MONCTUSUX 6apiaHmie O@OpMIeHHA UKYNY 0.4
CYCRIbHUX nOmpeo, a 11020 YKIAeHHs — MIbKU OOHUM 3 emanié npoyedypu eKcnponpiayii.
Bucnosku. Ilposedenuti y cmammi auaniz ceioyumes npo me, wo GiOHOCUHU BUKYNY OJif
CycninbHux nompeod ne € GIOHOCUHAMU KYNIGLI-NPOOAd(CY, A MAKONC He MOJICYMb BUSHABATNUCH
YUBITbHO-NPABOGUMU HA Mill NiOCmMasi, wo npoyedypa excnponpiayii nepedbaiac yKiaoeHHs
002080py Kynieni-npodaxcy. Amop 36epmac yeazy na me, ujo npagosi incmpymeHmu, ki 102i4HO
0nocepeoKo8yromy YUBIIbHO-NPABOBI BIOHOCUHU KYNIGNI-NPOOax#Cy, — He NpU3HayeHi ma He
NOBUHHI BUKOPUCIMOBYBAMUCH 8 HEMUNOBUX 01 YbO2O CUMYaYisax. AGmMop nponouye po3enaHymu
MOHCTUBICMb 88€0€HHS Y NPABOBULL 0012 HO8020 0I5t YKpainu iHcmpymeHmy — eKCnponpiayitino2o
002080py, AKUM OyOe BUNPABILEHO HEOQONIKU YUHHO20 3AKOHOOABCMEA.

KuirouoBi ciioBa: ekcripornpiartist, BUKYII 7SI CyCITITBHUX MOTPE0, BiTUyKEHHS 00’ €KTIB PHUBATHOT
BJIACHOCTI JUISl CYCHIJIBHUX NMOTPed YU 3 MOTHUBIB CYCHiJIbHOI HEOOXiTHOCTI, KyMiBIA-NIPOIaK,
JIOTOBIp BUKYITY JUIsl CYCIUJIBHUX MOTPEO, TOTOBIP KYMiBIi-IIPOJAXKy, CKCIIPONPIaI[iitHAN TOTOBIp,
CHIBBIIHOIIICHHS, BIIMIHHOCTI, IPaBOBa NPUPOJIA.
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HARMONIZATION OF ADMINISTRATIVE AND LEGAL REGULATION
OF STATE GOVERNANCE OF ECONOMIC ACTIVITY IN UKRAINE:
SOME LANDMARKS

The aim of this article is to consider the impact of international law and European Union
law on legislation of Ukraine in general and on the state governance of economic field in
particular.

The methods of formal logic are used: analysis, synthesis, induction, deduction,
generalization. The author analyzes the notion of “international act” and “international
treaty” and determines what acts impact to national legislation; synthesizes and generalizes
her own vision of the degree of influence of acts of international law on the legislation
of Ukraine. Elements of Europeanization of administrative and legal regulation of state
governance of economic field is delimited deductively. Conclusions are drawn about the need
to change the content of state governance functions in economic field with applying induction.
Results and conclusions. The author draws attention to the different status of international
acts and international treaties. The Ukrainian state implements the European integration
policy and development of its legislation, the systems of state agencies are influenced not only
by treaties and acts that have been ratified, but also by those not ratified by the Verkhovna
Rada, though approximation to which is being implemented. It is emphasized that the legal
personality implemented by the state shall define the enforceable international acts. The
analysis of international acts developed by non-governmental organizations (UNIDROIT,
UNCITRAL, etc.) suggests that they are mostly of a private law nature and may become
a source of regulation in state — business entity relations at the micro level, i.e. those relations
in which the state exercises its economic competence by acting as the owner of the property. At
the same time, the regulatory framework of state governance of economic activity at the macro
level is influenced by international treaties, in which Ukraine participates as authority.
International treaties governing state legal relations also contain rules governing certain
private legal relationships (trade agreements, double tax agreements, legal aid agreements).
The article also highlights one of the trends in the development of administrative law in
many European countries, including Ukraine, i.e. the Europeanization of administrative law.
The elements of Europeanization of administrative and legal regulation of state governance
of economic activity are determined.

Key words: international treaty, soft law, adaptation of legislation, Europeanization
of administrative law, reform of administrative legislation.

44 AnMinicTpatuBHe npaBo i nmporec. Ne 2 (29). 2020.



3EMEJIBHE ITPABO

Svitlana Bevz,

Associate Professor

at the Department

of Economic

and Administrative Law
of the National Technical
University of Ukraine
“Igor Sikorsky Kyiv
Polytechnic Institute”,
Doctor of Law,

Associate Professor
orcid.org/0000-0003-1331-3930
bevzsvetlana@ukr.net

1. Introduction

Development of regulatory framework at the present
stage is determined, primarily, by the European integration
policy of our state, implementation of which has been put
into practice since the proclamation of independence. The
Declaration on State Sovereignty of Ukraine of July 16,
1990 states: “The Ukrainian SSR acts as an equal participant
in international affairs, actively promotes the reinforcement
of general peace and international security, and directly
participates in the general European process and European
structures”. The Resolution of the Verkhovna Rada
of Ukraine “On the Basic Directions of the Foreign Policy
of Ukraine” of July 2, 1993, which became invalid on
July 1, 2010, has already stated, that “an essential condition
for the successful implementation of Ukraine’s capabilities
is its active and full-scale accession into the world
community”. To ensure the appreciation of Ukraine as
a reliable partner, equal conditions for Ukrainian business
entities to enter foreign markets, Ukrainian legislation
should be harmonized with international law. The need
to create its own regulatory framework, determined by
the political and economic realities of that time, caused
the need to address to existing developments in other legal
orders. Article 2 of the Law of Ukraine “On the Principles
of Domestic and Foreign Policy” of July 1, 2010 states as
follows: “The domestic and foreign policy are based <...> on
the generally recognized principles and rules of international
law <...> on the supremacy of law, economic and political
independence of the state, protection of its national interests,
establishing Ukraine as a full and respected member
of the world community”. Such circumstances require
from the regulatory framework that governs the nature
of the relationships between the state and business,
the boundaries, forms and methods of the state governance
of economic activity to be marked by a significant influence
of the international community’s experience.

The need of adaptation of the Ukrainian laws to
the EU laws, due consideration given to the international
experience of regulation of a certain range of social relations
is emphasized in many scientific publications. However, far
less publications deals with impact of international and EU
law on administrative and legal regulation. Implementation
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of the principles of organization and activity of the EU institutions in administrative
law of Ukraine became the subject of research in the doctoral thesis of K. Berezhna
(2017). Some issues and problems of implementation of European standards into
administrative and legal regulation are analyzed in the joint monograph Ukraine
and European Integration: Public Legal Aspects (2010), and in separate publications
by A. Pukhtetska (2012; 2014), V. Kolpakov (2014), Yu. Vaschenko (2016),
0. Radyshevska (2018) and others. However, the issues of international legal impact
in general as well as of European standards in the administrative and legal regulation
of state governance of economic activity in particular have not been covered
properly, which predetermined relevance of this article. Its object is to determine
what international acts influence the change of approaches to the administrative
and legal regulation of state governance of economic activity and what is the matter
of its Europeanization.

2. International law impact

As it reasonably proceeds from the publications, the differences between
the norms of national legal systems significantly interfere with the development
and intensification of broad international cooperation on many important issues
(Bakhin, 2003). Development of international economic cooperation in the context
of globalization determines the need of legal approximation. On the other hand, legal
approximation contributes to the development of economic cooperation (Mamutov,
2007). One of the ways of such approximation is execution of international treaties.
The approximation of national legislation on the basis of international treaties
has become so widespread that the conventional mechanism of legal integration
is deemed to be decisive, if not exclusive (Bakhin, 2003). The modern world, as
H. Corell points out, does not know any significant activity, whether at the individual
or state level, which would be carried out beyond the influence of any treaty ... These
treaties establish a comprehensive system of rules of law governing the conduct
of states, as well as, in a way, human behaviour (Corell, 2001). Therefore, execution
of international treaties is the key to approximation of the laws of different states
and contributes to the development of international economic cooperation.

However, one should take into account that the movement towards approximation
and unification of regulatory framework can be implemented in various ways.
Taking into consideration the fact that international acts may be classified according
to the issuing authority as those: 1) issued by the States (international treaties);
2) issued by international organizations, which were founded by the states; 3) issued
by non-governmental international organizations, we may state that fewer than all
of them fall under the concept of “international treaty” and thus have different effects
on the unification (harmonization) of legal regulation.

International acts issued by the states make a special group of acts — international
treaties. According to Article 2 of the Law of Ukraine “On International Treaties”
of June 29, 2004 an international treaty of Ukraine — is executed in writing with
a foreign state or other subject of international law governed by international
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law, regardless of whether the treaty comprises one or more related documents,
and regardless of their specific name (treaty, agreement, convention, pact, minutes,
etc.). According to Art. 9 of the Constitution of Ukraine International treaties that
are in force, agreed to be binding by the Verkhovna Rada of Ukraine, are part
of the national legislation of Ukraine. The same rule of law is also duplicated in
Art. 19 of the Law of Ukraine “On International Treaties of Ukraine”. Enshrining
such provision in one of the first articles of the Fundamental Law brings out clearly
that Ukraine recognized and introduces the principle of supremacy of international
law over national law in its law-making and law enforcement activities (Petrov,
2012). It appears clear that using the term of international treaties the legislator does
not equate it with the term of international acts.

Itshould be noted as well that provisions of such treaties have dualistic legal nature.
On the one hand, they retain all the original features of the rules of international law,
and all the general rules (principles) of this law apply to them. On the other hand,
they, being adopted into the national law and order, act as national rules of law, but
rules which are “autonomous”, “bound together”, “immune” from arbitrary changes
by national authorities (Velyaminov, 2002). Thus, in fact, only international norms
which are ratified by the Verkhovna Rada of Ukraine and adopted into national law,
are binding and have supremacy over the rules of national law.

The Ukrainian state implements the European integration policy and development
of its legislation, the systems of state agencies are influenced not only by treaties
and acts that have been ratified, but also by those not ratified by the Verkhovna Rada,
though approximation to which is being implemented.

Acts issued by international organizations founded by the states, including
international intergovernmental organizations, are attributed in the literature
(Administrativne pravo Ukraini, 2018) to the “soft law” legal acts, meaning
institutional, recommendatory rules contained in relevant sources. Legal acts
of interstate, particularly economic, organizations are becoming extensive source
of international law. That is not even the decision of the UN bodies, but rather legal
acts of more binding importance adopted by such organizations as the WTO, not to
mention acts adopted by the EU bodies, with their own specific features, determined
by the specificity of the Union itself (Velyaminov, 2002). So far, neither the doctrine
of international law nor the theory of state and law has the unified approach to
the meaning of the “soft law acts”. However, it is beyond question that the “role
and significance of “soft law acts” for international law and order are important,
despite their advisory nature. They are expected to gradually fill in the gaps in
the legislation and bring the existing rules of law in line with the requirements
and standards set by international bodies and organizations” (Shalinska, 2011).

Along with the regulatory framework, numerous international non-contractual
instruments, including those of advisory nature, such as, for example, Incoterms,
standard and uniform laws, arbitration rules, general terms of delivery, and so on,
are becoming of practical importance. Therefore, defining the regulatory framework
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of state governance of economic activity, the state should take into account such
feature of carrying out of economic activity by economic entities as practical
application of acts of non-contractual nature.

The analysis of international acts developed by non-governmental organizations
(UNIDROIT, UNCITRAL, etc.) suggests that they are mostly of a private law
nature and may become a source of regulation in state — business entity relations
at the micro level, i.e. those relations in which the state exercises its economic
competence by acting as the owner of the property. At the same time, the regulatory
framework of state governance of economic activity at the macro level is influenced
by international treaties, in which Ukraine participates as authority. International
treaties governing state legal relations also contain rules governing certain private
legal relationships (trade agreements, double tax agreements, legal aid agreements).

Considering the economic competence inherent in the state, we should point out
that it should pay due attention to international legal acts developed and adopted by
international reputable non-governmental organizations, which provide for building
relationships on the principles of justice, fair practice and reasonableness. Being
a holder of corporate rights and implementing state governance of economic activity
at micro-level, the state should apply, in particular, the Principles of Corporate
Governance, approved by the National Securities and Stock Market Commission
of Ukraine of July 22, 2014, adjusted for the OSCE Principles of Corporate
Government.

Thus, the current state of legal framework and state governance of economic
activity is determined primarily by the integration aspirations of our state,
globalization of the world economy and impact of international legal acts.

3. Association Agreement with EU and Europeanization

Ukraine’s European integration intentions and steps towards their implementation
gave rise to the problems of state governance of economic activity. These issues
became the cornerstone in Ukraine’s integration into the European area. The
Partnership and Cooperation Agreement between the European Communities
and their Member States, and Ukraine, signed in 1994, became the impetus for
developing new and amending existing legal acts. Launched in 1998, administrative
reform was meant to rebuild the system of public administration agencies by
the European example. The Concept of Administrative Reform in Ukraine states that
the matter of administrative reform is to restructure the existing public administration
system in Ukraine comprehensively in all spheres of public life. The Law of Ukraine
“On the National Program of Adaptation of the Laws of Ukraine to the European
Union Laws” provides that most of the areas which requires amendments relates
to state governance of economic activity. At the national level, the addresses
of the President of Ukraine and the programs of state development emphasizes
the need to achieve compliance of Ukrainian legislation with the EU legislation.

According to the scientists, “the Association Agreement (AA) of March 30,
2012 initialled by Ukraine and the EU should become a significant step in
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intensification of cooperation between the parties, since the document plays
the paramount role in harmonization of the legislation of Ukraine with Union law
(the concept of “approximation of laws” is mentioned five times in the Preamble
of the AA only). In particular, according to the Preamble, the approximation
of legislation is associated with the reformation process in Ukraine, thus promoting
economic integration and deepening the political association of the parties”. In
general, harmonization of legislation covers almost all spheres of cooperation between
Ukraine and the EU, including state governance of economic activity. However,
this area is not segregated. As the periodicals reasonably point out, “economic
activity has become a decisive subject for Ukraine’s integration into the European
environment, the result of which determine all the subsequent steps of the parties as
regards the rapprochement policy” (Zamryga, 2016). Article 114 of the Agreement
states: “The Parties recognise the importance of the approximation of Ukraine’s
existing legislation to that of the European Union. Ukraine shall ensure that its
existing laws and future legislation will be gradually made compatible with the EU
acquis”. The Association Agreement not only specifies exactly which EU Directives
shall be implemented into the national law, but also sets specific timeframes for their
implementation.

However, let’s remember that approximation of systems of legal regulation
of economic activity does not imply their full unification, and does not impede
innovations in this area in every state. Study of this problem in view of the present
aspirations of Ukraine to join the EU has shown that this task is far from being simple,
though quite resolvable, if we are talking about approximation, harmonization
of legislation, as against full merger of national law by EU law (Mamutov, 2010).
The purpose of harmonization at EU level is to create unified legal environment
for economic activities within the common market; it covers, primarily, laws,
regulations and administrative acts that directly influence the establishment
and functioning of the common market (Petrov, 2013). Harmonization is a process
of purposeful approximation of legal systems by eliminating contradictions
between them and formation of minimum legal standards through the adoption
of common legal principles, which provides for bringing the laws of Member States
and non-member states into compliance with the requirements of international law
based on the international treaties (Parhomenko, 2012). Harmonization should
result in the introduction of uniform principles for regulating of appropriate public
relations, which will provide a basis for the compatibility of Ukrainian legislation
with the EU acquis.

According to T. Kolomoyets (2013), adaptation of legislation is a part
of the harmonization of national legislation of Ukraine with appropriate international
law-making and law enforcement standards, a step-by-step process of bringing
national legislation into the line with international standards.

Considering the positions of the Cabinet of Ministers of Ukraine, the President
of Ukraine, stated in recently approved Strategy and Concepts of our state’s
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development (Sustainable Development Strategy “Ukraine—2020”, Strategy
of Reformation of Public Administration of Ukraine for 20162020, Concept
of the Development of E-Governance in Ukraine, Concept of the Development
of Digital Economy and Society for 2018-2020), which provide for active
implementation of the entreprencurship deregulation program and proceeding
from the previously announced commitments to acquire full membership in the EU,
the issue of compatibility of state governance of economic activity with EU law as
well as the importance of state governance of economic activity during adaptation
to the EU legislation become increasingly actual.

As Ukrainian periodicals state, establishment of legal framework for regulation
of the activity in the field of economy becomes a striking example of reformation
of national administrative law pursuant to the requirements of EU legislation
(Vaschenko, 2016). The author notes that the EU legislation, in particular, defines
the requirements for institutional support of state regulation in certain (regulated)
fields of the economy.

Recently, to characterize such a phenomenon as approximation of regulatory
framework in Ukraine to the norms, rules and requirements of EU law, such term as
“Europeanisation” has been widely used.

The process of approximation of administrative law systems of both EU
member states and states seeking EU accession was designated in the literature
as Europeanization of administrative law, which should result in the development
of European administrative law, which has acquired rather crisp outlines even
today (Petrov, 2013). Europeanization, i.e. reformation in the context of European
integration in compliance with the principles and requirements of European Union
law, is an important trend in the development of administrative law in many European
states and in Ukraine as well (Vaschenko, 2016).

European researchers and scholars, in particular by Claudio M. Radaelli (Italy)
(2003), Johan P. Olsen (Sweden) (2002), T. Borzel (Germany) (2003), J. Jagielski
(Poland) (2005), interpret the concept of “Europeanization” in a different way. That
is meant as a process of complex nature (Johan P. Olsen, 2002), as a new form
of governance (T. Borzel, 2003), as a phenomenon that involves other processes
(Claudio M. Radaelli, 2003), as well as a relevant influence of European law
and European international organizations (J. Jagielski, 2005). Having analyzed
these and other existing approaches to definition of this term, O. Radyshevska
proposes to interpret the Europeanization of administrative law of Ukraine as
an ongoing systematic process of direct/indirect impact of the European law (EU,
European international organizations law) on the formation (structure and content)
of administrative law, by including the rules of European legal order in it, as well as
respect for European standards and principles, the use of representative models in state
authorities’ regulatory activity at national level with due regard to the peculiarities
of the national legal system, to distinctive features of law enforcement activity
and judicial practice in Ukraine (Radyshevska, 2018). Generally, we may agree with
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this interpretation, though we consider it appropriate to point out that due account for
the distinctive features should be a prerequisite for Europeanization.

It is worth noting that based on the above-mentioned concept of “Europeanization
of administrative law”, the main driver in its interpretation is “European law”, which
is meant by the researcher in a narrow sense as EU law, law of international European
organizations. This law has shifted away from international to a large extent becoming
a special (hybrid) legal phenomenon compliant with EU legal nature (Beschasnyi,
2011). At present stage, proceeding from the analysis of the current law-making
process, EU law has the greatest influence in our state.

In his works, G. Moens distinguishes two basic principles that reflect
the interaction between national and EU law. In particular, the principle of rule
of law and the principle of direct action are universally recognized. He states that
the principle of the supremacy of EU law over national law will be a fundamental
guarantee of the unrestrained effect of EU law (Moens, 2010). However, such
a principle is appropriate for EU Member States. In Ukrainian practice, the case law
of the European Court of Human Rights, one of the sources of EU secondary law, has
the legal basis for binding application only.

EU law actually has an indirect effect on law-making and law enforcement practices
in Ukraine. In determination of the rule to be applied to settle the disputed relations,
understanding the importance of EU law for the legal system of Ukraine as a whole,
familiarity with the relevant provisions in EU law may effect on the interpretation
of the applicable rule of law and appropriate consideration of the relationships to be settled.

As we know, there are two main types of EU law — primary and secondary.
According to the National Program for the Adaptation of the Laws of Ukraine to
the EU Legislation, approved by the Law of Ukraine of March 18, 2004, the primary
laws includes: 1) Treaty establishing the European Economic Community of 1957,
Treaty establishing the European Atomic Energy Community of 1957, as amended by
the Maastricht Treaty of 1992, the Treaty of Amsterdam of 1997 and the Treaty of Nice
0f2001, as well as acts of accession; 2) The Merger Treaty of 1965; 3) acts of accession
of the new member states. The Program includes 13 clauses as regards the sources
of secondary law, which, in our view, can be represented by eight: 1) directive;
2) regulation; 3) recommendation or conclusion; 4) the source of the law represented
as an international agreement; 5) the general principle of European Community law;
6) judgment of the European Court of Justice; 7) the common strategy as defined in
Article 13 of the Treaty on European Union; joint actions within, a common position,
general provision or principle in the field of common foreign and security policy;
8) a framework decision on the harmonization of legislation, a common position,
a decision in the context of the provisions of the Treaty on European Union on
the cooperation of law enforcement and judicial authorities in criminal cases.

Considering the fact that secondary EU law is not an international treaty (which
becomes binding in the territory of Ukraine upon implementation of legislative
mechanism), Ukraine adapts its legal framework to EU law, though does not make
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it binding, a special mechanism for such adaptation has been developed and certain
institutions were created: the Verkhovna Rada Committee on European Integration,
the Government Office for European Integration of the Secretariat of the Cabinet
of Ministers of Ukraine, etc.

In particular, the Coordination Council on the approximation of the law of Ukraine
to the European Union law is responsible for the coordination on the relevant issue,
being created to ensure the interaction between state authorities and non-governmental
institutions during the implementation of the National Program of Adaptation
of the Law of Ukraine to the European Union Law. The Ministry of Justice
of Ukraine organizes preparation of the annual action plan for the implementation
of the Program.

The Action Plan for the Implementation of the Association Agreement between
Ukraine, of the One Part, and the European Union, the European Atomic Energy
Community and their Member States, of the Other Part, approved by the Cabinet
of Ministers of Ukraine of October 25, 2017, contains 1943 clauses, each of them
corresponds to an Article of the Agreement/Decision of an Association Body and/or an Act
of EU Law. Implementation of this Plan should provide for the adaptation of the laws
of Ukraine to the acts of law (Regulations, Directives) in the following areas: customs,
technical barriers, initiation of business activities, trade in services and e-commerce;
capital movement, state procurement, intellectual property; competition, energy trading,
etc. At the same time, the Agreement extended and specified the list of areas where
priority is given to the adaptation of the Ukrainian laws to the EU laws, comparing to
the National Program, which also remains in force. It should be noted that the definition
of an exhaustive list of priority areas for the adaptation of laws, which, of course, does
not cover all possible areas of social interactions, neglects certain areas and actually
limits the activities of state authorities in this field.

4. Conclusions Based on the ideas set out in the article, we consider it
possible to specify that Europeanization of administrative and legal regulation
of state governance of economic activity is based on the Europeanization of state
governance, Europeanization of legal regulation of economic activity in general,
and Europeanization of administrative law. Combination of these three directions
will provide for the Europeanization of administrative and legal regulation of state
governance of economic activity in Ukraine, which actually involves business
deregulation (in particular, abolition of duties and payments). However, current
deregulation in Ukraine shall be free from the abolition of state governance. The
essence of state governance functions in relation to economic activity should be
changed. Therefore, administrative and legal regulation of state governance
of economic activity in the context of Europeanization should obtain the new essence,
when effectiveness of its implementation shall depend on the level of Europeanization
of administrative and legal regulation, administrative law in general, which involves,
first of all, implementation of the principles of European administrative law, which
require separate study.
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JIEP’KABHOTI'O YIIPABJIHHSA Y C®EPI TOCIIOJIAPCHKOI
JIAJBHOCTI B YKPATHI: OKPEMI OPIEHTUPU

Ceitnana beBs,

JAOLEHT kageapn rocrnoaapcbkoro 1a agMiHiCTpaTuBHOIo rnpasa
HauioHaibHOro TexHIYHOro yHisepcuteTty YkpaiHm

«KniBCbkuvi NONITeXHIYHNI IHCTUTYT iMeHi Iropsi Cikopcbkoro»,
JOKTOP IOPUANYHUX HAYK, OLEHT
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Mema cmammi — po3enaHymu NUMaHHs GNIUGY MIJCHAPOOHO20 npasa ma npasa €8poneicbKoco
Coro3y na 3axonodascmeo Yxpainu 3aeanom may c@epi 0epircagHo2o YnpagiinHs 20CnooapCcbKo
OIsIbHICIIO 30Kpema.

Bukopucmosyiombcsi memoou @Gopmanvhoi n02iku: anaunizy, cunmesy, IHOYKYii, O0edyKyil,
y3azanvHeHus. J{ns 6u3HaueHus, AKi aKkmu MidCHApOOHO20 NPasa GNAUBAIOMb HA HAYIOHANbHE
3aKOHO0ABCMBO, ABMOP AHANIZYE NOHAMMSA (MINCHAPOOHI aAKMU» Ma «MIHCHAPOOHUU
00206ip», HA NIOCMABI 4020 CUHME3ZYE MA Y3A2ANLHIOE 8ACHE OAUEHHS CYNEHs 6NAUBY AKINI6
MINCHAPOOHO20 Npasa HA 3aKOHOOA8CME0 YKpainu. J{eOyKmueHUM WIIAXOM BUZHAYAIOMbCS
eniemMenmu €8poneizayii aOMiHicmpamueHoO-npaso8o2o pecyo8anHs 0epIHCA6HO20 YNPAGIIHHA Y
cepi cocnodapcvkoi disinbnocmi. 3 uxopucmanuam iHOYKYii popmynioemvcs 6UCHOBOK U000
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HeoOXIOHOCMI 3MIHU 3MICMO6020 HANOBHEHHS (DYHKYIL 0epiHcasHo20 YNPAGNIHHA CMOCOBHO
20Cn00apcvKoi OisLIbHOCHI.

Pesynomamu ma 6ucho6Ku. A8mopom HA2ONOWEHO HA PI3HOMY CMAMycCi MIDCHAPOOHUX AKMI8
ma MidCHApoOOHUX 002080pie. YKkpaincvka Oepoicasa peanizye €8poiHmMezpayiiny HONMuUKY, Ha
PO36UMOK ii 3aKOHO0ABCMEBA, CUCIEMU 0EPICAGHUX OP2AHIE MAIOMb 6NAUE He uuie mi 002060puU,
akmu, axi pamugixosani, ane i He pamugirosari Bepxoenorw Pador, npome 00 8umoe aKux mu
HAOMUIICYEMO Haule 3aKOHOO0ABCHIEO.

3anesicHo 6i0 npasocyd’ekmHocmi, SIKy peanizye 0epicasa, Mawmy GUIHAYAMUCT MINCHAPOOHI
akmu, AKi  GUUHAIOMb  BIONOGIOHUU  GNIUB. Miscnapooui  akmu, wo po3poonsiomsvcs
neoepoicaerHumu opeanizayismu (YHIIPYA, FOHCITPAJL i m. n.), 30e6in6uio020 Mawoms npusamHo-
npaeosuli xapakmep i MOXCymv OYmu 0xcepenom pecyno8anHs 8iOHOCUH «Oepicasd — Cy0 ekm
20CNO0APIOBAHHSAY HA MIKPOPIGHI, mMoOmMo mux GIOHOCUH, 8 SAKUX 0epicasa peanizye Ce0H
20Cn00apcbKy KOMRemeHyilo, GUCIYNAalody 61acHUKOM Maiina. Boonouac nopmamugno-npagoge
3a0e3neuents 0epiIcasHo20 YNPAsIiHHA 20CHO0aPCHKOIO OIANLHICIIO HA MAKPOPiéHi nepedysac
nio 8NAUBOM came MIHCHAPOOHUX 002080pi6, 6 AKUX YKpaina bepe yuacme AK cy6 €km 61a0HUX
nosHogaicenvb. MiscHapoori 002060pu, SIKI 8pe2yIbo8yIOMb NYONIUHI NPABOBIOHOCUHU, MICHIAMb
OOHOYACHO [ HOPMU, WO pe2lamMeHmyioms NeeHi NPUSAmHIi NpagoGiOHOCUHU (MOP20o8i y200u,
002080pU NPO YHUKHEHHSL NOOBILIHO20 ONOOAMKYBAHHS, V200U NPO NPABOS8Y OONOMOZY).

Y cmammi makooc 6i03HaueHo O00HY 3 MeHOeHYIU pO3GUMKY AOMIHICMPAmueHo20 npasa
y bacamvox kpainax €eponu, ¢ momy wucii 6 Ykpaini, — eponeizayito aOMiHicmpamuero20 npaesd.
Busnaueno cxknaonuku eeponeizayii aOMiHicmpamusHO-npago6o2o pecyito8anHs 0epHCA8HO20
VIPAGIIHHA Y cghepi 20cno0apchkol OisibHOCHI.

KurouoBi cioBa: MixxHapOIHHMIT JOTOBIp, M’SIKE TIPABO, aJaNTAallis 3aKOHONABCTBA, €BpoMNeizamis
aZIMiHICTPaTUBHOTO NpaBa, pehopMa aAMiHICTPATUBHOTO 3aKOHOIABCTBA.
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ZU PROBLEMEN DER ENTWICKLUNG DER
VERWALTUNGSGERICHTSBARKEIT IN USBEKISTAN

Der Aufsatz befasst sich mit Fragen der Entwicklung des Systems gerichtlicher
Verwaltungskontrolle in der Republik Usbekistan im Kontext der rechtstaatlichen
Modernisierung des postsowjetischen zentralasiatischen Landes. Der Autor erdrtert die
Rechtsgrundlagen der usbekischen Verwaltungsgerichtsbarkeit und geht auf die Problematik
der Entwicklung grundlegender Rechtsbegriffe sowie die tragenden Prinzipien eines
rechtsstaatlichen Anforderungen entsprechenden Verwaltungsgerichtsverfahrens ein.
Dariiber hinaus dufert sich der Autor zu den rechtspolitischen Voraussetzungen fiir
eine erfolgreiche Verwaltungsreform in Usbekistan. Er weist auf die Notwendigkeit
einer Verdnderung des allgemeinen Rechtsbewusstseins im seinem Land hin und hdlt
das derzeitige usbekische Rechtsschutzsystem fiir verbesserungsbediirftig. Bei der
Transformation Usbekistans in einen demokratischen Rechtstaat sollten nach Ansicht des
Autors deutsche Erfahrungen auf dem Gebiet des Rechtsschutzes beriicksichtig werden. In
diesem Zusammenhang empfiehlt er eine enge Zusammenarbeit usbekischer und deutscher
Rechtswissenschaf.tler und Rechtspraktiker.

Schliisselworter: Entwicklung, Verwaltungsgerichtsbarkeit, Grundprinzipien,
Modernisierung, Republik Usbekistan.
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I. Einleitung

Dem gerichtlichen Verwaltungsrechtsschutz kommt
im Rechtsstaat eine grundlegende Bedeutung zu. Es ist
jenes Institut, welches den Biirger aus der Rolle eines
Objektes der Verwaltung befreit und in den Status eines
Rechtssubjektes erhebt, das seine Anspriiche gegeniiber
den Triagern Offentlicher Verwaltung gleichberechtigt
geltend machen, d.h. ein bestimmtes Handeln, Dulden oder
Unterlassen fordern kann.

Im Jahr 2018 wurde in Usbekistan das ,,Gesetzbuch der
Republik Usbekistan iiber die Verwaltungsrechtspflege®
verabschiedet. Das ist der erste Gesetzgebungsakt, der
tradierte prozessuale Normen in ein neues Offentlich-
rechtliches Rechtsinstitut integriert, das die Rechte
der Biirger schiitzt. Dies zeigt, dass Usbekistan, sich
stiitzend auf seine eigene Rechtstradition, den Anschluss
an die Entwicklungstendenzen des Verwaltungsverfahrens-
und Verwaltungsprozessrechts der kontinental-
europdischen Staaten sucht. Die Einfilhrung einer
Verwaltungsgerichtsbarkeit ist damit von grundlegender
Bedeutung fiir die rechtsstaatliche Modernisierung
Usbekistans.

II. Allgemeine Grundlagen des Rechtsschutzes der
Biirger gegen Verwaltungshandeln

1. Das Wesen der gerichtlichen Verwaltungskontrolle

Die usbekische Verwaltungsrechtswissenschaft leitet das
Recht auf die Verteidigung subjektiver Rechte der Biirger auf
dem Gebiet der Verwaltung aus dem verwaltungsrechtlichen
Status des Biirgers ab. Die Verteidigung subjektiver Rechte
in Usbekistan wird als ein Aspekt der Sicherung der
Gesetzlichkeit der offentlichen Verwaltung verstanden. Als
Mittel zur Sicherung der Gesetzlichkeit der Verwaltung
und in diesem Sinne auch des Schutzes der Rechte der
Biirger gelten vor allem die allgemeine staatliche Kontrolle,
Verwaltungsaufsicht (umumiy ma muriy nazorat), die
staatsanwaltschaftliche Aufsicht (prokuror nazorati) und die
gerichtliche Kontrolle (sud nazorati).

Die gerichtliche Verwaltungskontrolle bezeichnet man
in Usbekistan iiblicherweise als ,, Gerichtsbarkeit in
Verwaltungssachen™  (ma’muriy ishlar  bo’yicha odil
sudlov) oder ,, Verwaltungsrechtspflege” (ma’muriy sud
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ishlarini yuritish), seltener als ,, Verwaltungsjustiz® (ma’'muriy adliya)'. Wahrend
die Verwaltungsbehdrde bei Ermessensentscheidungen auf eine Beschwerde hin ein
bestimmtes Verwaltungshandeln auf dessen Recht- und ZweckmaéBigkeit iiberpriift,
beschrénkt sich das Gericht bei der Behandlung von Beschwerden und Klagen auf die
RechtméBigkeitskontrolle.

Die Verfassung der Republik Usbekistan (Art.44) garantiert das allgemeine
Recht auf Beschwerde bei Gericht®. Das Zivilgesetzbuch der Republik Usbekistan®
sieht vor, dass der Schutz biirgerlicher Rechte sowohl im verwaltungsbehdrdlichen
Verfahren als auch durch Gerichte und Schiedsgerichte gewéhrt wird (Art. 10). Nach
Art. 12 des Zivilgesetzbuchs erklért das Gericht den Akt eines Staatorgans oder einer
ortlichen Selbstverwaltung fiir unwirksam, wenn dieser Akt rechtswidrig ist und den
Biirger bzw. die juristische Person in eigenen Rechten verletzt.

Auf Grund des bis zum 12.10.2018 geltenden ,Gesetzes iiber die
Beschwerdefiihrung bei Gericht gegen Handlungen und Entscheidungen, welche
die Rechte und Freiheiten der Biirger verletzen* vom 30.8.1995* wurden bis zum
1.4.2018 die meisten Offentlich-rechtliche Streitigkeiten von den Zivilgerichten®
nach den zivilprozessrechtlichen Vorschriften entschieden®, insbesondere nach

! Unter Rechtspflege versteht man traditionsgemadf die Anwendung von Rechtsnormen auf einen
konkreten Streitfall (auf eine Tatsache, eine Handlung, eine Unterlassung oder ein Rechtsverhéltnis)
durch ein Gericht (einen Richter) in einem gesetzlich festgelegten Prozessverfahren mit
verbindlicher Festlegung der Rechtsfolgen fiir die streitbeteiligten Personen.

2 Verfassung der Republik Usbekistan (O zbekiston Respublikasi Konstitutsiyasi),
angenommen am 8.12.1992 auf der Elften Tagung des Obersten Sowjets der Republik Usbekistan
der 12. Legislaturperiode und zuletzt gedndert am 5.9.2019. URL: https://lex.uz/acts/35869.

3Das Zivilgesetzbuch der Republik Usbekistan vom 25.12.1995 (in Kraft seit 1.3.1997,
zuletzt gedndert am 23.01.2020), https://lex.uz/docs/111181.

4 Gesetz der Republik Usbekistan « Uber die Beschwerdefiihrung vor Gericht gegen Handlungen
und Entscheidungen, die die Rechte und Freiheiten der Biirger verletzen« (Fuqarolarning huquqlari
va erkinliklari buzadigan xatti-haraqatlar va qarolar ustidan sudga shikoyat qilish to’g’risida
gonun) vom 30.8.1995, Nr.O’RQ-108-I (auBler Kraft getreten am 12.10.2018 aufgrund Gesetzes
vom 11.10.2018 (Nr.O’RQ-496), https://lex.uz/acts/116760.

* Solche Streitigkeiten wurden von den Zivilgerichten bis Ende Mai 2017 entschieden.
Ab 1.6.2017 wurde das Gerichtssystem Usbekistans um eine spezielle Verwaltungsgerichtsbarkeit
erginzt (siche im weiteren Text).

¢ Dabei entschied sich der Gesetzgeber gegen eine enumerative Auflistung von einzelnen Fall-
kategorien, in denen der Rechtsweg zum Gericht gegeben sein sollte, sondern fiir eine General-
klausel: Nach Art. 1 des Gesetzes vom 30.8.1995 war fiir Beschwerden gegen beliebige Hand-
lungen (Entscheidungen) von Verwaltungsorganen und Amtspersonen der Rechtsweg zu den
ordentlichen Gerichten erdffnet. Man muss aber anmerken, dass eine Reihe von verwaltungs-
rechtlichen Streitigkeiten noch in der Sowjetzeit fiir justitiabel erklart wurde. So erlangte mit der
Verfassung der Union der Sozialistischen Sowjetrepubliken (fortan — UdSSR) von 1977 bzw. der
der Usbekischen Sozialistischen Sowjetrepublik von 1978 das Recht auf Beschwerde bei Gericht
gegen Verwaltungshandeln Verfassungsrang. Die Verabschiedung des diese Verfassungsnorm der
UdSSR ausfiithrenden Gesetzes « Uber die Beschwerdefithrung bei Gericht gegen-rechtswidrige
Handlungen von Amtspersonen, die die Rechte der Biirger schmélern« lie jedoch bis zum
30.06.1987 auf sich warten. Mit ihm entschied man sich fiir die prinzipielle Moglichkeit,
gegen jede beliebige Form von Verwaltungshandeln, das subjektive Rechte und gesetzlich
geschiitzte Interessen der Biirger verletzt bzw. ,,schmaélert”, Beschwerde bei Gericht einzulegen
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Maligabe der Kapitel 26-28 Zivilprozessordnung der Republik Usbekistan’.
Mit Wirkung zum 1.6.2017 wurde das Gerichtssystem Usbekistans um eine
spezielle Verwaltungsgerichtsbarkeit ergénzt, die fiir Offentlich-rechtliche
Streitigkeiten (darunter die ,,Verwaltungsrechtsverletzungen®) zustandig ist.” Am
1.4.2018 trat das ,,Gesetzbuch iiber die Verwaltungsrechtspflege® in Kraft'® und
am 9.1.2019 trat das ,,Gesetz iiber administrative Prozeduren® in Kraft!'!.

(Generalklausel), d.h. gegen die Auflistung konkreter Handlungen (Entscheidungen), die der
Beschwerdefithrung bei Gericht unterliegen. Siehe dazu nur N. Ju. Chamaneva, ObZalovanie
v sud dejstvij i reSenij, naruSajuséich prava i svobody grazdan Rossii [Die Beschwerdefiithrung
vor Gericht gegen Handlungen und Entscheidungen, die die Rechte und Freiheiten der Biirger
Russlands verletzen], GiP 1993, Nr. 11, S. 3.

" Die prozessualen Normen dieser Kapitel unterschieden sich in vielem von anderen Normen
des Zivilprozessrechts und stellten ihrem Wesen nach Normen des Verwaltungsprozessrechts dar.
Siehe die Zivilprozessordnung der Republik Usbekistan vom 30.8.1997 (auler Kraft getreten am
1.4.2018 aufgrund Gesetzes vom 29.1.2018 (Nr.O’RQ-463), URL: http://lex.uz/docs/186098.

8Bei den Verwaltungsrechtsverletzungen handelt es sich um VerstoBe gegen
Verwaltungsvorschriften, die in Abgrenzung zu den Straftaten als Ordnungswidrigkeiten
eingestuft werden und die sog. verwaltungsrechtliche Verantwortlichkeit (ma 'muriy javobgarlik)
begriinden. Verwaltungsstraftatbestinde enthalten der Besondere Teil des Gesetzbuchs der
Republik Usbekistan iiber Verwaltungsverantwortlichkeit vom 22.9.1994 (in Kraft seit 1.4.1995,
mit zahlreichen Anderungen), Gesetze (z.B. Zollgesetzbuch der Republik Usbekistan), normativ-
rechtliche Akte von kompetenten Exekutivorganen (Amtspersonen).

°Im Februar 2017 wurde zudem ein Erlass des Préasidenten der Republik Usbekistan
verabschiedet, der die Zusammenlegung des Obersten Gerichts und des Obersten
Wirtschaftsgerichts der Republik Usbekistan anordnete und das Oberste Gericht der Republik
Usbekistan zum einheitlichen hochsten Organ der Gerichtsgewalt in den Bereichen des Zivil-,
Straf- Verwaltungs- und Wirschaftssrechts erklérte. Siehe Erlass des Prisidenten der Republik
Usbekistan ,,Uber Maflnahmen zur grundlegenden Vervollkommnung der Organisation und zur
Effizienzverbesserung des Justizsystems der Republik Usbekistan® vom 21.2.2017, Nr. PF-4966,
URL: https://lex.uz/docs/3121087.

10 Gesetzbuch der Republik Usbekistans iiber die Verwaltungsrechtspflege vom 26.1.2018 (in
Kraft seit 1.4.2018, zuletzt gedndert am 11.3.2020), https://lex.uz/docs/3527365, Siehe auch
Beschluss Nr.17 des Plenums des Obersten Gerichts der Republik Usbekistan vom 19.5.2018,
URL: http://www.lex.uz/ru/docs/3761216.

"Da Verwaltungsverfahren und Verwaltungsprozess in funktionaler Hinsicht vielfach
verwoben sind, wird die Hypothese aufgestellt, dass auch Verwaltungsverfahrens- und
Verwaltungsprozessrecht auf normativer Ebene verkniipft sein miissen. In der Literatur besteht
Einigkeit insoweit, als allgemein anerkannt wird, dass zwischen Verwaltungsverfahren und
verwaltungsgerichtlichem Rechtsschutz ein Zusammenhang besteht. Es wird sowohl auf Parallelen
und Beriihrungspunkte, aufZusammenhangeund Wechselbeziehungenalsauchaufweitgehendeund
grundlegende Unterschiede zwischen Verwaltungsverfahrensrecht und Verwaltungsprozessrecht
hingewiesen. Siehe: Heike Jochum, Verwaltungsverfahrensrecht und Verwaltungsprozessrecht:
Die normative Konvexitdt von Verwaltungsverfahrens- und Verwaltungsprozessrecht und
die Steuerungsleistung des materiellen Verwaltungsrechts, 2004. (Vor diesem Hintergrund
widmet sich Jochum der Frage nach dem normativen Verhéltnis von Verwaltungsverfahrens-
und Verwaltungsprozessrecht. Dabei werden rechtsdogmatische Verbindungslinien und
Zusammenhdnge zwischen verwaltungsrechtlichen, verwaltungsverfahrensrechtlichen und
verwaltungsprozessrechtlichen Rechtsinstituten und Regelungskomplexen aufgedeckt, deren man sich
vorher nicht bewusst war); auch Karl August Bettermann, Verwaltungsakt und Richterspruch, in:
Gedéichtnisschrift fiir Walter Jellinek, Miinchen 1955, S. 361 ff.
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2. Zustindigkeit von Verwaltungsgerichtsbarkeit

Das Verfahren der Verwaltungsgerichte in Rechtsstreitigkeiten, die aus
verwaltungsrechtlichen Beziehungen resultieren, wird durch das ,,Gesetzbuch iiber
die Verwaltungsrechtspflege* geregelt. Das Verwaltungsgericht ist zustindig fiir
offentlich-rechtlicher Streitigkeiten betreffend Rechte von Biirgern und juristischen
Personen mit Ausnahme solcher Streitigkeiten, die in die Zustdndigkeit des
Verfassungsgerichts, der Zivilgerichte, Wirtschaftsgerichte und Militargerichte
fallen (Art. 26 ,,Gesetzbuch tiber die Verwaltungsrechtspflege®).!

Nach Art. 27 des ,Gesetzbuch tiber die Verwaltungsrechtspflege sind die
Verwaltungsgerichte im Wesentlichen zustandig fiir folgende Verwaltungsstreitigkeiten:

— Anfechtung normativer Rechtsakte« (Rechtsverordnungen) von Behdrden;

— Anfechtung von Verwaltungsakten;

Anfechtung von Entscheidungen einer Wahlkommission;
Anfechtung von Entscheidungen eines Notars oder eines Standesamts.

Fir Klagen, mit denen sowohl verwaltungsrechtliche als auch zivilrechtliche
Begehren verfolgt werden, sind nach Art. 26 des ,,Gesetzbuchs iiber die
Verwaltungsrechtspflege* die Zivilgerichte zustindig.

I11. Relevante Probleme der Entwicklung der Verwaltungsgerichtsbarkeit

1. Verwaltungsgerichtsbarkeit als ein wissenschaftliches Problem

1. Diskussion um die Verwaltungsgerichtsbarkeit

Ein Blick auf die Rechts- und Verwaltungswissenschaft in Zentralasien
offenbart ein gewisses Widerstreben, sich mit neuen Ansdtzen {iberhaupt zu
befassen'®. Neuerem usbekischem Schrifttum zu rechtsdogmatischen Fragen des
Verwaltungsrechtsschutzes in Usbekistan mangelt es an Tiefe und Substanz'*.

12 Man muss aber anmerken, dass vom Verwaltungsgericht Antrage bzw. Beschwerden, nicht
Klagen gepriift werden. Damit folgt der Gesetzgeber der oben erwihnten Tradition des sowjetischen
Beschwerderechts, wonach Vorschlige (fakliflar), Antrige (arizalar) und Beschwerden
(shikoyatlar) als Formen von Biirgerappellen (figarolarning murojaatlari) gelten, wobei die
Beschwerden schrittweise auch in die Priifungskompetenz der Gerichte iibertragen wurden.
Hier hat der Gesetzgeber die Chance verpasst, den Biirger aus der Position eines Antrags- oder
Bittstellers (arizachi/shikoyatchi) in die eines Klégers (da 'vogar), der dem Verwaltungsorgan im
Gerichtsverfahren gleichberechtigt gegeniibertritt, zu erheben. Zu dieser Problematik siehe auch:
Hanisch, Stefan, Der gerichtliche Rechtsschutz gegen Verwaltungshandeln in der Russischen
Foderation: Allgemeine Darstellung von Theorie und Rechtslage unter Einbeziechung aktueller
Gerichtsentscheidungen (Langfassung des Seminarreferats vom 8.2.1996 am Osteuropa-Institut
der Freien Universitdt Berlin, unverdffentlicht), S. 12—13.

13 Jorg PudelkalJens Deppe, Allgemeines Verwaltungsrecht in Zentralasien in der Entwicklung,
Ost/Mag, S.3., abrufbar unter: (zuletzt abgerufen am 28.7.2018). URL: https://www.ostinstitut.de/
documents/publikationen/Pudelka_Deppe_Allgemeines_Verwaltungs-recht_in Zentralasien in
der Entwicklung OL 2 2017.pdf. S. 3.

"“1In letzten Jahren wurden nur einige wenige Artikel veroffentlicht, deren Autoren die
rechtlichen Besonderheiten dieses Rechtsinstituts und seine Entwicklungsperspektiven in
Usbekistan zu erforschen suchten. Siehe zum Beispiel: L.B. Chvan, Administrativnaja justicija i
strany Central’noj Azii: Quo Vadis [Verwaltungsjustiz und zentralasiatische Lander: Quo Vadis],
in: EZegodnik publi¢nogo prava 2014, Administrativnoe pravo: sravnitel ' no-pravovye podchody,
Moskva (Infotropic Media), S. 201-221; $.N. Nematov, Administrativnaja justicija v Respublike
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Die bisherigen Forschungen in Usbekistan folgten in der Regel der sowjetischen
und russischen Verwaltungsrechtslehre'.

Uzbekistan, v Rossijskoj FederaciiiJaponii: Sravnitel 'no-pravovoj analiz [ Verwaltungsjustiz in der
Republik Usbekistan, der Russischen Foderation und Japan: Eine rechtsvergleichende Analyse],
in: Konstitucija Rossijskoj Federacii i ee vlijanie na praktiku gosudarstvennogo stroitel’stva i
razvitie pravovoj sistemy strany, Materialien einer internationalen wissenschaftlich-praktischen
Konferenz, Voronez 2014, S. 189-201; L.B. Chvan, Pravovye novacii v administrativnom
pravosudii stran Evropejskogo Sojuza: vosmoznosti primenenija v stranach Central’noj Azii
[Die rechtliche Neuerungen in der Verwaltungsgerichtsbarkeit der Lénder der Europdischen
Union: Anwendungsmdglichkeiten in den zentralasiatischen Landern]. in: Ezegodnik publi¢nogo
prava 2015, Administrativnyj process, Moskva (Infotropic Media), S. 95-113; Akbar Musaev,
Zakonodatel’stvo ob administrativnom sudoproizvodstve v Respublike Uzbekistan [Gesetzgebung
tiber die Verwaltungsrechtspflege in der Republik Usbekistan], in: EZegodnik publi¢nogo prava
2015, Administrativnyj process, Moskva (Infotropic Media), S. 172—179; Azamat Egamberdiev,
Administrativnaja justicija kak neot’emlemyj element demokrati¢eskogo pravovogo gosudarstva
[Die Verwaltungsgerichtsbarkeit als ein inhdrenter Bestandteil des demokratischen Rechtsstaates],
in: Voprosy dal’nejSego soverSenstvovanija pravovych osnov organizacii pravoochranitel’noj
dejatel’nosti v Respublike Usbekistan, Materialy naucno-prakticeskoj konferencii [Fragen der
Vervollkommnung der Rechtsgrundlagen der Rechtschutztétigkeit in der Republik Usbekistan,
Materialien einer wissenschaftlich-praktischen Konferenz], Taskent 2016, S. 85-96; Azamat
Egamberdiev, Aktuelle Fragen der Verkehrsinfrastruktur in der Republik Usbekistan.
In: Zeitschrift fiir Wissenschaft und Praxis (UPR), Sonderheft 2017 (401-474), 37. Jahrgang,
S. 440-444; Azamat Egamberdiev, Gerichtliche Verwaltungskontrolle in der Republik Usbekistan.
Theorie und Rechtsgrundlagen. Verwaltungsarchiv, November 2019 Heft 4,(419-552), 110.
Jahrgang. S. 475-505.

15 Rechtswissenschaftler untersuchten das Problem der Verwaltungsjustiz auch im zaristischen
Russland, desgleichen in der Sowjetzeit und in der Russischen Fdderation ab 1991 bis zur
Gegenwart. Siehe beispielsweise G.E. Petuchov, Administrativnaja justicija v carskoj Rossii
[Verwaltungsjustiz im zaristischen Russland], Pravovedenie 1974, Nr. 5, S. 72-80; A. Korf,
Administrativnaja justicija v Rossii [ Verwaltungsjustiz in Russland], Bd. 1 und 2, Sankt Peterburg
1910; M.D. Zagrjackov, Administrativnaja justicija i pravo Zaloby v teorii i zakonodatel’stve
[Die Verwaltungsjustiz und das Beschwerderecht in Theorie und Gesetzgebung], Moskva 1925;
V. Bojcova, Nuzna Ii nam administrativnaja justicija? [Brauchen wir eine Verwaltungsjustiz?],
Sovetskaja Justicija 1993, Nr.7, S. 12f; V.V. Bojcova / V.Ja. Bojcov, Administrativnaja justicija:
K prodolZeniju diskussii o soderZanii i znacenii [ Verwaltungsjustiz: Zur Fortsetzung der Diskussion
iiber Inhalt und Bedeutung], GiP 1994, Nr. 5, S. 42-53; N.G. Salis¢eva, O nekotorych sposobach
za$§City 1 ochrany prav, svobod i zakonnych interesov grazdan v sfere dejatel’nosti ispolnitel’noj
vlasti v Rossijskoj Federacii [Uber einige Arten der Verteidigung und des Schutzes der Rechte,
Freiheiten und rechtméBigen Interessen der Biirger im Bereich der Tatigkeit der vollziehenden
Gewalt in der Russischen Foderation], in: Konstitucija Rossijskoj Federacii i soverSenstvovanie
mechanizmov zasCity prav Celoveka [Die Verfassung der Russischen Fdderation und die
Vervollkommnung der Mechanismen zum Schutz der Menschenrechte], Moskva 1994, S. 78-93;
V.V. Skitovi¢, Pravosudie po delam, voznikajus¢im iz administrativno-pravovych otnosenij:
Istori¢eskij opyt i perspektivy [Rechtsprechung in Streitigkeiten, die aus verwaltungsrechtlichen
Rechtsbeziehungen resultieren: Historische Erfahrungen und Perspektiven], GiP 1995, Nr. §,
S. 22-29; Ju.N. Starilov, Cinovniki Rossii na puti k professionalizmu [Die Beamten Russlands
auf dem Weg zu Professionalitdt], Rossijskaja Justicija 1995, Nr. 9, S. 40-42; M.S. Studenikina,
Administrativnaja justicija nuZdaetsja v ¢etkom pravovom regulirovanii [Die Verwaltungsjustiz
bedarf der genauen rechtlichen Regelung], Zurnal rossijskogo prava, 1997, Nr. 6, S. 11-20;
Timosenko, J.G., Administrativnaja justicija v Velikobritanii [Verwaltungsjustiz in GroBbrltanmen]
aa0., Nr. 5, S. 128 136; V.I. Lafitskij, Administrativnaja justicija v SSA [ Verwaltungsjustiz in den
USA] aa0.,Nr. 7, S. 117 125; T.A. Kostareva, O sudebnoj sisteme FRG [Uber das Gerichtssystem
der Bundesrepubhk Deutschland] aa0., Nr. 8 S. 128-138.
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In der Sowjetunion waren Verwaltungsstreitigkeiten lange Zeit nicht justiziabel,
und bis zum Ende der Sowjetunion wurde keine allgemeine Rechtswegerdffnung in
verwaltungsrechtlichen Streitigkeiten (Generalklausel) geschaffen. Ebenso gab es
kein eigenstdndiges Verwaltungsprozessrecht. Verwaltungsrechtliche Streitigkeiten
wurden — wie in den meisten anderen sozialistischen Lédndern auch — innerhalb der
ordentlichen Gerichtsbarkeit nach den jeweiligen Zivilprozessgesetzen behandelt,
die teilweise Sonderregelungen fiir 6ffentlich-rechtliche Streitigkeiten vorsahen'®,

In der russischen Literatur der 1990er Jahre wurden Chancen fiir die Schaffung
einer speziellen Verwaltungsgerichtsbarkeit zwar nicht ausgeschlossen, aber eher
negativ beurteilt'’. Dies wurde hauptsichlich damit begriindet, dass die Biirger
an die bevolkerungsnahen ordentlichen Gerichte gewohnt seien. Die Priifung
von Biirgerbeschwerden durch die Volksgerichte (jetzt Amtsgerichte) habe sich
zu einer Tradition verfestigt'®. AuBerdem stelle das Zivilprozessverfahren in
seiner Universalitit eine durchaus annehmbare Prozedur auch fiir die Priifung
verwaltungsrechtlicher Félle dar’. Dabei wurde jedoch nicht ausgeschlossen, dass
die Schaffung spezieller Spruchkérper sich nicht nur in Russland sondern auch in
anderen postsowjeteschen Landern als notwendig erweisen konnte.

FiirdieRepublik Usbekistanisteineeigene wissenschaftlichbegriindete Konzeption
des Aufbaus und der Ausiibung einer nationalen Verwaltungsgerichtsbarkeit derzeit
sehr wichtig. In der Literatur wird die Meinung vertreten, dass angesichts der in
den postsowjeteschen Landern bestehenden Voraussetzungen der deutsche Typ
der Verwaltungsjustiz der passendste sei.® Im deutschsprachigen Schrifttum
wird Verwaltungsgerichtsbarkeit verstanden als iiber die Verwaltung ausgeiibte
Gerichtsbarkeit, historisch entstanden als Instrument zur Sicherung des Rechtsstaates,
d.h. zur Gewidhrleistung der Normengebundenheit staatlicher Tatigkeit und der
Freiheitsrechte des Einzelnen?'. Dieser Entstehungszusammenhang legt es nahe, die

16 Vgl. auch Starilov (Fulin. 15).

"7 Bojcova (FuBn. 15), S. 13; Bojcova, / Bojcov (FuBn. 15), S. 51-53, insbes. S. 53; Skitovic
(FuBn. 15), S. 27-29; Starilov, Cinovniki Rossii na puti k professionalizmu (FuBn. 15), S. 42.

18 Bojcova / Bojcov (FuBn. 15), S. 45

¥ N.Ju. Chamaneva, Obzalovanie v sud dejstvij i reSenij, narusajuséich prava i svobody
grazdan Rossii [Die Beschwerdefiihrung vor Gericht gegen Handlungen und Entscheidungen,
die die Rechte und Freiheiten der Biirger Russlands verletzen], GiP 1993, Nr. 11, S. 10. So auch
wiedergegeben von Skitovic, (FuBin. 15), S. 27 f.

2 Siehe zum Beispiel O.N. Vedernikova, Administrativnaja justicija (opyt zarubeznych stran)
[Verwaltungsjustiz (Die Erfahrungen des Auslands)], in: Sudebnaja reforma — itogi, prioritety,
perspektivy, Materialy konferencii, Serija « Naucnye doklady« [Gerichtsreform — Ergebnisse,
Priorititen und Perspektiven, Konferenzmaterialien, Reihe « Wissenschaftliche Vortrige«],
Nr. 47, Moskva 1997, S. 60.; Ju. N. Starilov, Verwaltungsjustiz in Russland, Probleme der
Modernen Theorie und Entwicklungsperspektiven, Osteuropa Recht 1998, 3./4. Oktober
S. 217-252; Jorg Pudelka (Hrsg.), Verwaltungsprozesskodex: Konzeption, Modellgesetz und
Kommentierung, Berlin (BWYV) 2014.

' Klaus-Jiirgen Kuss, Gerichtliche Verwaltungskontrolle in Osteuropa, Berlin 1990,
S. 172 ff., 195 ff; Siehe auch Helge Sodan/ Jan Ziekow, Grundkurs Offentliches Recht, Staats- und
Verwaltungsrecht, 8. Aufl. 2018, S. 737, Rndr. 3.
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Herausbildung eines durch die genannten Komponenten gepragten Gemeinwesens
unter staatstheoretischen und staatshistorischen Aspekten zuriickzuverfolgen?.

Ausgehend von einer vorldufigen Analyse der vorherrschenden doktrinellen
Ansitze deutscher Rechtswissenschaftler und der Rechtspraxis in Deutschland sowie
der Verwandtschaft der Rechtssysteme Deutschlands und Usbekistans (romisch-
germanischer Rechtskreis) sind die deutschen Erfahrungen in diesem Bereich
besonders relevant. Deutschland hat eine verwurzelte demokratische Tradition
sodass grundlegende rechtsstaatliche Verfassungsprinzipien dort Rechtswirklichkeit
sind. Eine Beriicksichtigung der deutschen Erfahrungen in diesem Bereich konnte
die rechtswissenschaftliche Diskussion in Usbekistan bereichern und hier wichtige
Impulse fiir weitere Gesetzgebungsvorhaben geben®.

2. _Grundlegende Rechtsbegriffe

Eines der relevanten Probleme bei der Entwicklung des usbekischen
Verwaltungsprozessrechts ist das gegenwirtige Fehlen eines einheitlichen Ansatzes
zur Definition der Begriffe in diesem Rechtsbereich. Insbesondere gibt es bislang
keine allgemein anerkannten Definitionen der Begriffe ,,Verwaltungsprozess®
(ma’muriy prosess), ,,Verwaltungsprozessrecht™ (ma muriy-prosessual huqugq),
,» Verwaltungsrechtspflege® (ma 'muriy sud ishlarni yuritish) und ,,Verwaltungsakt‘
(ma’muriy hujjat).?* Diese Begriffe sind in der Gesetzgebung® und in der
Rechtswissenschaft nach wie vor in vielem unklar. In der Verfassung findet sich
insoweit lediglich der Begriff ,,Verwaltungsrechtspflege “ (ma 'muriy sud ishlarni
yuritish)?.

3. Tragende Prinzipien eines rechtsstaatlichen Anforderungen entsprechenden
Verwaltungsprozesses

In der usbekischen Rechtswissenschaft wurden allgemeine Grundsitze
eines rechtsstaatlichen Anforderungen entsprechenden Verwaltungsprozesses
noch nicht formuliert. Dies mag ein Grund dafiir sein, dass im ,,Gesetzbuch

2 Klaus-Jirgen Kuss, Gerichtliche Verwaltungskontrolle in Osteuropa, Berlin 1990,
S. 172 ff., 195 ff; Siehe auch Helge Sodan/ Jan Ziekow, Grundkurs Offentliches Recht, Staats- und
Verwaltungsrecht, 8. Aufl. 2018, S. 737, Rndr. 3.

2 Nach der Konzeption zur Einfithrung eines Verwaltungsprozesskodex, die durch eine von
der GIZ geleitete Arbeitsgruppe erarbeitet wurde, sollten die Verwaltungsgerichte grundsitzlich
in allen offentlich-rechtlichen Streitigkeiten zusténdig sein. Dies setzt voraus, dass der geltend
gemachte Anspruch auf Offentliches Recht gestiitzt wird. Die Organisation der Gerichte und
die Besetzung der Spruchkorper stehen im Spannungsverhéltnis zwischen der Unabhingigkeit
der Richter, einer optimalen Ausstattung fiir eine bestmogliche Rechtsprechung und der
wirtschaftlichen Belastung des Staatshaushalts durch die Ausgaben fiir die Justiz. Die Vorteile
eigenstidndiger Verwaltungsgerichte liegen in einer starken Spezialisierung der Richter. Dies wirkt
sich positiv auf die Bearbeitungszeit und die Sachkunde aus. Siehe Pudelka (Fufn. 20), S. 12.

24 Gleiche Probleme gibt es auch in anderen zentralasiatischen Lander und Russland. Siehe
beispielsweise Pudelka/Deppe (FuBin. 13), S. 19; Starilov (Fulin. 20).

% Im Gesetzbuch der Republik Usbekistan tiber die Verwaltungsrechtspflege wurde deshalb
die Figur des Verwaltungsaktes nicht beriicksichtig, obwohl er meistens der Gegenstand des
Verwaltungsprozesses ist.

26 Vgl. Art. 110 Abs. 1 Verfassung der Republik Usbekistan: « mamuriy sud ishlarini yuritish«.
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der Republik Usbekistan iiber die Verwaltungsrechtspflege die Prinzipien
der  Zivilprozessordnung?’, insbesondere der einem rechtsstaatlichen
Verwaltungsprozess fremde Beibringungsgrundsatz Eingang gefunden haben.?®
Kennzeichnend fiir einen modernen rechtsstaatlichen Verwaltungsgerichtsprozess
diirfte jedoch der Amtsermittlungsgrundsatz sein. Dieser besagt, dass das
Verwaltungsgericht anders als das Zivilgericht nicht an den Sachvortrag der
Parteien gebunden ist, sondern den Sachverhalt von Amts wegen aufkldren muss.
Der Amtsermittlungsgrundsatz soll gewahrleisten, dass das Verwaltungsgericht
bei seiner Entscheidung von einem zutreffenden Sachverhalt ausgeht und dient
damit einer effektiveren Kontrolle der Exekutive als der zivilprozessuale
Beibringungsgrundsatz®.

Die genaue methodisch-dogmatische Herleitung der allgemeinen Prinzipien des
Verwaltungsrechts sowie des damit verbundenen Verwaltungsprozessrechts ist von
grundlegender Bedeutung®. Aktuelle Aufgabe der usbekischen Rechtswissenschaft
ist es, die Grundsitze eines rechtsstaatlichen Verwaltungsgerichtsprozesses
herauszuarbeiten und auszuformulieren. Je schneller dies gelingt, desto eher sind
entsprechender Gesetzesédnderungen zu erwarten?'.

4. Verwaltungsgerichtsbarkeit als wichtige Einrichtung im dffentlichen Interesse

Die Gewidhrleistung einer effektiven gerichtlichen Kontrolle der
Verwaltungstétigkeit liegt sowohl im privaten Interesse des Biirgers als auch
im Offentlichen Interesse an einer rechtstaatlichen Verwaltung. In Usbekistan
beruhen die rechtstheoretischen Darstellungen zum offentlichen Interesse immer
noch auf aus sozialistischer Zeit stammendem Formalismus und Positivismus,
wobei zwischen privatem und o6ffentlichem Recht nicht klar getrennt wird.
Die marxistisch-leninistische Ideologie aus der Sowjetzeit wirkt noch fort und
verhindert die Entstehung eines rechtstaatlichen Verstdndnisses in Bezug auf das
Offentliche Interesse an einer effektiveren gerichtlichen Kontrolle der Verwaltung.

Inderusbekischen Rechtswissenschaft (und ebenso in der anderer postsowjetischer
Lénder)*? werden Begriffe wie dffentliches, staatliches und gesellschaftliches
Interesse oder Interesse eines unbestimmten Personenkreises sehr unterschiedlich

27 AuBler dem sog. Prinzip « Aufkldrung des giiltigen Sachverhalts sowie der Rechte und
Pflichten der Parteiendurch das Gericht«, den im Art. 15 ZPO verankert wurde. Siche die
Zivilprozessordnung der Republik Usbekistan vom 22.1.2018 (zuletzt gedndert am 12.10.2018),
URL: http://lex.uz/docs/3517334.

B Vgl. Art. 7-16 ZPO und Art. 8-16 des Gesetzbuches tiber die Verwaltungsrechtspflege.

¥ Siehe zum Beispiel: Sodan/ Ziekow (FuBn. 13), Rndr. 15.

3 Néher dazu Karl-Peter Sommermann, Prinzipien des Verwaltungsrechts, in: Bogdandy /
Cassese/Huber (Hrsg.), Verwaltungsrecht in Europa: Grundziige, 2014, S. 864 f., 871 ff.

31 Vgl. Pudelka/Deppe (FuBn. 13), S. 24.

32 So wurden in der russischen Rechtswissenschaft die Grundlagen fiir die Erforschung der
Kategorie des ,,0ffentlichen Interesses* in den 1990er Jahren gelegt, bis im Jahr 2003 der Begriff
Eingang in die Zivilprozessordnung fand. Siehe beispielweise Ju. A. Tichomirov, Publi¢noe pravo
[Offentliches Recht], Moskva 1995. Tichomirov definiert das 6ffentliche Interesse als « ein vom
Staat anerkanntes und durch das Recht gewéhrleistete Interesse der sozialen Gemeinschaft, dessen
Befriedigung als Garantie fiir ihre Existenz und Entwicklung dient.
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gedeutet und bleiben dadurch unklar. Die usbekische Rechtstheorie und das
Prozessrecht kennen den Begriff des Schutzes des dffentlichen Interesses nicht, dort
ist lediglich von einem staatlichen bzw. gesellschaftlichen Interesse die Rede. Die
Staatsanwaltschaft und eine Reihe weiterer Staatsorgane (u.a. das Justizministerium
und die Ombudsbehorde) spielen als Vertreter des staatlichen und gesellschaftlichen
Interesses im Verwaltungsprozess eine bedeutende Rolle®.

2. Rechtspolitische  Voraussetzungen  fiir  die  Akzeptanz  der
Verwaltungsgerichtsbarkeit

1) Das Wesen der Verwaltungsreform als Systementscheidung

Die Implementierung rechtsstaatlicher Prinzipien in Wirtschaft, Politik und
Gesellschaft sowie die Befdhigung der Justiz, entsprechende Normen anzuwenden,
sind wichtige Ziele der Reformprozesse in Usbekistan. Das Regierungshandeln hat
an Transparenz gewonnen. Im Land laufen zurzeit intensive Prozesse zur Schaffung
eines neuen, effektiver funktionierenden Systems der Staatsverwaltung. Zudem
werden neue Rechtsgrundlagen fiir den Staatsdienst ausgearbeitet®*.

Die in den letzten Jahren durchgefiihrten Mafinahmen lassen jedoch Probleme
und Mingel erkennen. Dies betrifft in erster Linie:

— den rein deklaratorischen Charakter der Aufgaben einiger Ressorts bzw. die
unzureichenden organisationsrechtlichen Voraussetzungen fiir die Aufgabenerfiillung;

— ein ineffektives System der Leistungsbeurteilung, die lediglich auf die
Feststellung von Tatsachen und das Sammeln von Statistiken hinauslduft und hiufig
den tatsdchlichen Stand der Dinge vor Ort nicht wiedergibt;

— die iibermiBige Zentralisierung staatlicher Funktionen, die die sog. Ortlichen
Organe der Staatsmacht (staatliche Verwaltung in den Gebietskdrperschaften) bei
der Gestaltung von territorialen Entwicklungsprogrammen und bei der Bewiltigung
dringender Probleme der Bevolkerung behindert;

— ein niedriges Niveau der innovativen Entwicklung, das zu Biirokratisierung
und hohem Aufwand fiihrt;

— die Kombinierung von staatlichen regulativen und wirtschaftlichen Funktionen
durch Organe der Wirtschaftsverwaltung, wobei die Praxis der Bereitstellung von
Verglinstigungen und Préferenzen zu einer Behinderung des Wettbewerbs fiihrt;

— sowie pflichtwidriges Handeln und Initiativlosigkeit von Fiihrungskréaften®.

33 Betreffs der Zustdndigkeit der Staatsanwaltschaft siche nur Art. 46 Gesetzbuch der Republik
Usbekistan iiber die Verwaltungsrechtspflege. Die deutschen Experten gehen davon aus, dass die
Staatsanwaltschaft derzeit nicht ausgeschlossen werden kann, sondern sie so einzubinden sei, dass der
verwaltungsrechtliche Individualrechtsschutz gestirkt und stellenweise erweitert wird, andererseits
allerdings eine allgemeine RechtmaBigkeitsaufsicht abgelehnt wird. Allerdings wird in der Konzeption
zur Einfilhrung eines Verwaltungsprozesskodexes eine allgemeine RechtméBigkeitsaufsicht
abgelehnt. Siehe Pudelka/Deppe (Fulin. 13), S. 24. und auch Pudelka (Fufin. 20).

3 Vgl. Erlass des Prisidenten Republik Usbekistan ,,Uber die MaBnahmen zur grundlegenden
Vervollkommnung der Kaderpolitik und des staatlichen biirgerlichen Dienstsystems in der
Republik Usbekistan“ vom 3.12.2019, Nr. PF-5843, URL: http://www.lex.uz/docs/4549993.

3 Siehe Erlass des Prisidenten Republik Usbekistan LUber die Bestétigung der
Konzeption der Verwaltungsreform in der Republik Usbekistan® vom 8.9.2017, Nr.PF-5185,
URL: https://lex.uz/docs/3331174.
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Zur Bekdmpfung dieser Probleme und Mingel hat der Staatsprisident im
September 2017 eine ,Konzeption der Verwaltungsreform in der Republik
Usbekistan entwickelt und durch einen Erlass bekriftigt.*® Die Umsetzung dieser
Konzeption soll der Modernisierung des Systems der Staatsverwaltung unter
Beriicksichtigung internationaler Standards einen neuen Impuls verleihen’’. Gemaf
der Konzeption steht die Umsetzung dieser Verwaltungsreform unter dem Motto:
., Nicht das Volk soll der Staatsverwaltung dienen, sondern die Staatsverwaltung soll
dem Volke dienen ‘.

In der Konzeption werden sechs Schwerpunktbereiche der angestrebten
Verwaltungsreform definiert:

1. Verbesserung der institutionellen und organisationsrechtlichen Grundlagen
der Tatigkeit der Verwaltung.

2. Konkretisierung von Aufgaben (Funktionen, Befugnissen), Mechanismen
ihrer Erfiillung und der Zustindigkeitsbereiche der Verwaltung, Verbesserung der
Prozesse der Koordinierung und Kooperation.

3. Abbau der Einflussnahme der Verwaltung auf einzelne Wirtschaftsbranchen
und Ausbau der marktwirtschaftlichen Steuerungsmechanismen.

4. Verbesserung der Mechanismen des vertikalen Steuerungssystems und der
Kooperation der Staatsverwaltung.

5. Einfithrung moderner Formen der strategischen Planung sowie innovativer
Ideen, Entwicklungen und Technologien im System der Staatsverwaltung.

6. Gestaltung eines effektiven Systems des professionellen 6ffentlichen Dienstes,
Einfiihrung wirksamer Mechanismen der Korruptionsbekdmpfung im System der
Staatsverwaltung®.

Diese Konzeption zeigt, dass die Notwendigkeit grundlegender Verdnderungen
in Organisation und Aufbau der 6ffentlichen Verwaltung erkannt worden ist. Die
schwierigste und delikateste Aufgabe der begonnenen Reformen besteht allerdingst
darin, die Beschaffenheit und die Methoden der Verwaltung so zu verdndern, dass
sie den allgemein anerkannten demokratischen und rechtsstaatlichen Prinzipien
entsprechen.

2) Rolle des Rechts bei der rechtsstaatlichen Modernisierung des Landes

Usbekistan absolviert einen Transformationsprozess, dessen Ziel es sein muss,
nationale Traditionen mit der rechtsstaatlichen Modernisierung des Staats in Einklang
zu bringen. Mit den Transformationsprozessen in der nationalen Rechtswissenschaft
(wie ibrigens in den meisten postsowjetischen Landern) geht zugleich ein Prozess der

% Siche Erlass des Prasidenten Republik Usbekistan ,Uber die Bestétigung der
Konzeption der Verwaltungsreform in der Republik Usbekistan® vom 8.9.2017, Nr.PF-5185,
URL: https://lex.uz/docs/3331174..

37 Ebenda.

38 Siehe Erlass des Prisidenten Republik Usbekistan ,,Uber die Bestitigung der Konzeption
der Verwaltungsreform in der Republik Usbekistan“ vom 8.9.2017, Nr. PF-5185.

% Siehe Erlass des Priisidenten Republik Usbekistan ,,Uber die Bestitigung der Konzeption
der Verwaltungsreform in der Republik Usbekistan“ vom 8.9.2017, Nr. PF-5185.
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Umdeutung von Staat und Recht sowie ihrer Wechselwirkung einher, insbesondere
auch zwischen privatem und dffentlichem Recht sowie der Wirkung der Verfassung
und ihrer Grundsitze.

Die Erfillung der Verfassungsaufgabe, einen humanen und demokratischen
Rechtsstaat zu schaffen®, erfordert neben dem politischen Willen die tatkraftige
Durchfiihrung vielféltiger Reformen und dabei insbesondere eine Abkehr vom
,Kommandostaat®“. Dies bedeutet zunichst, dass sich die theoretischen Vorstellungen
in Bezug auf das Verhiltnis von staatlicher Gewalt und Recht dndern miissen.
Deshalb ist es notwendig, das in Usbekistan derzeit noch vorherrschende allgemeine
Rechtsverstiandnis zu verdandern. In der usbekischen Fachliteratur und in der Praxis
ist es immer noch verbreitet, das Recht auf den Gesetzeswortlaut zu reduzieren.

Die Probleme der Transformation eines ,,Kommandostaats* in einen Rechtsstaat
sind sehr komplex. Dieser schwierige Prozess muss so organisiert werden, dass
Rechtsstaatlichkeit nicht als nur allgemeine, inhaltsleere Losung wahrgenommen
wird. Es kommt nicht allein auf formale Reformschritte (neue Gesetze, neue
Institutionen) an, sondern auf echte Verdnderungen, Innovationen, substantielle
Reformen und einen Bewusstseinswandel unter den professionellen Rechtsanwendern
wie auch in der Bevolkerung?.

Fiir die Schaffung eines neuen, an Demokratie und Rechtsstaat orientierten
Rechtsbewusstseinsisteineentsprechende Ausbildungund Qualifizierungder Beamten
und Juristen, insbesondere der Richterschaft, von hochster Dringlichkeit. Aufgrund
des immer noch fortwirkenden Einflusses des sozialistischen Rechtsbewusstseins
haben die genannten Akteure und die Biirger keine klaren Vorstellungen vom Wesen
und von den Besonderheiten des Verwaltungsrechtschutzes*.

“In der Prdaambel der Verfassung der Republik Usbekistan ist verankert, dass « das Volk
Usbekistans.... vor die Aufgabe gestellt, einen humanen und demokratischen Rechtsstaat zu
schaffen«. Die Verfassung enthilt dabei keine Definition des Rechtsstaatsbegriffes.

4 Siehe Pudelka/Deppe (Fulin. 13), S. 6.

2 So wurden Anfang 2017 in allen Regionen des Landes (in der Republik Karakalpakstan,
in Taschkent und allen Gebieten, Landkreisen und Stadtbezirken, insgesamt in 207 Siedlungen)
sog. Empfangszimmer des Volkes sowie bei der Administration des Prasidenten und dem Minister-
kabinett sog. Virtuellen Empfangszimmer des Pridsidenten bzw. Ministerpriasidenten, die als
Art E-Government gelten, eingerichtet. An diesen Empfangszimmern konnen sich alle Biirger
mit ihren Beschwerden gegen Handlungen bzw. Entscheidungen aller Staatsorgane, insbesondere
Organe der Exekutive, mit Anfragen oder Problemen wenden. Nach offiziellen Angaben wurden
im Jahr 2017 von insgesamt 1 454 000 Gesuchen von Biirgern 1 395 000 positiv beschieden.
Somit trigt dieses System der Priifung der Appelle von Biirgern, die mit der Verletzung ihrer
Rechte und berechtigten Interessen konfrontiert sind, dazu bei, dass die Biirger in den meisten
Fallen nicht vor Gericht gehen, sondern sich direkt an die ersten Personen des Staates wenden.
Damit wird jedoch die Illusion erzeugt, die Autoritit der hochsten Gewalt, vor allem des
Staatsoberhauptes, werde sowohl in der Bevolkerung als auch im gesamten Verwaltungssystem
gestérkt. Tatséchlich besteht jedoch die Gefahr, dass sich die Justiz- und Rechtsschutzorgane
in einem solchen Rechtsschutzsystem leicht daran gewdhnen, im Regime manueller Steuerung
(d.h. entsprechend dem « Befehl von oben«) zu arbeiten. Zu der Tatigkeit der Empfangszimmer
des Volkes sieche nur: « Kak rabotali narodnye prie’mnye« [Wie haben Empfangszimmer des
Volkes gearbeitet], http:/www.darakchi.uz/ru/41648. (zuletzt abgerufen am 28.12.2019).
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Der Rechtsstaat braucht rechtspolitisch sensibilisierte Juristen und eine
entsprechende Rechtswissenschaft. Jedoch sind in Usbekistan bisher sowohl
Forschung als auch geeignete Lehrbiicher, die sich mit einem rechtsstaatlichen
Anforderungen entsprechenden Staats- und Verwaltungsrecht auseinandersetzen,
kaum vorhanden®.

Die usbekischen juristischen Fakultiten bereiten ihre Studierenden unzureichend
auf die Beriicksichtigung rechtsstaatlicher Standards (insbesondere der Grundrechte)
vor. Haufig fehlende Theoriekenntnisse der Dozenten in Bezug auf Rechtsstaatlichkeit
tragen dazu bei, dass die Kluft zwischen dem normativen Geltungsanspruch des
Rechts und der Rechtswirklichkeit weiter zunimmt und damit negativ auf das
Rechtsbewusstsein der Juristen einwirkt. Im Endeffekt werden so Schwierigkeiten
erzeugt, rechtsstaatliche Grundsdtze richtig zu verstehen und erfolgreich zu
implementieren. Diese Faktoren wirken sich nachteilig auf die Juristenausbildung
aus und behindern eine nachhaltige Entwicklung des Rechts in Usbekistan.

V. Schlussbemerkungen

Das Institut der gerichtlichen Verwaltungskontrolle ist in Usbekistan relativ neu
und bisher nur unbefriedigend ausformuliert. Die Verfassung der Republik Usbekistan
garantiert das allgemeine Recht auf Beschwerde bei Gericht. In dem das Gerichtssystem
Usbekistans um eine spezielle Verwaltungsgerichtsbarkeit erginzt und das
,,Gesetzbuch {iber die Verwaltungsrechtspflege* sowie das ,,Gesetz liber administrative
Prozeduren® verabschiedet wurden, sucht das Land ersichtlich einen Anschluss
an den Entwicklungstand des Verwaltungsverfahrens- und Verwaltungsprozessrechts
kontinentaleuropdischer Staaten.

Die usbekische Verwaltungsrechtswissenschaft und die Gesetzgebung weisen
allerdingst Mingel und Regelungsliicken auf. Die Hauptbegriffe in diesem
Rechtsbereich sind in vielem unklar. Allgemeine Grundsétze eines rechtsstaatlichen
Anforderungen entsprechenden Verwaltungsprozesses wurden bisher nicht
entwickelt. Je schneller diese Begriffe und Grundsdtze herausgearbeitet und
ausformuliert werden, desto eher sind entsprechender Gesetzesdnderungen zu
erwarten.

Eine Beriicksichtigung der deutschen Erfahrungen auf diesem Gebiet diirfte
hier hilfreich sein. Ein erster Schritt zur Behebung der aufgezeigten Mingel
sollte die wissenschaftliche Entwicklung eines Konzepts fiir den Aufbau und die
Funktionsweise der usbekischen Verwaltungsrechtsbarkeit sein. Dabei konnte
die Intensivierung des Austausches mit deutschen Rechtswissenschaftlern und
Rechtspraktikern eine wichtige Rolle spielen.

Zum Vergleich: wihrend der ersten neun Monate des Jahres 2018 wurden von natiirlichen und
juristischen Personen 16 563 Klagen, die aus 6ffentlich-rechtlichen Beziehungen resultieren, bei
den Verwaltungsgerichten erhoben. Siehe statistischen Daten des Obersten Gerichts der Republik
Usbekistan,  https://www.oliysud.uz/uploads/2018/11/2018-9-month-adminstrative-courts-stat-
uzb.pdf. (zuletzt abgerufen am 28.12.2019).

“Vgl. Pudelka/Deppe (Fulin. 13), S. 32.
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The article deals with the development of the system of judicial administrative control in the
Republic of Uzbekistan in the context of the modernization of the post-Soviet Central Asian country
under the rule of law. The author discusses the legal foundations of the Uzbek administrative
Jjudiciary and deals with the problems of developing basic legal terms as well as the fundamental
principles of an administrative judicial process that meets the requirements of the rule of law.

In addition, the author comments on the legal policy requirements for successful administrative
reform in Uzbekistan. He points out the need to change the general legal awareness in his country
and considers the current Uzbek legal protection system in need of improvement. In the authors
opinion, German experience in the field of legal protection should be taken into account when
transforming Uzbekistan into a democratic constitutional state. In this context, he recommends
close cooperation between Uzbek and German legal scholars and legal practitioners.

Key words: development, administrative jurisdiction, fundamental principles, modernization,
Republic of Uzbekistan.
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“HINDRANCES IN THE EXERCISE OF FUNCTIONS”
OF ADMINISTRATION: DEFECTIVE/ILLEGAL
ADMINISTRATIVE ACTS, CONTROL MECHANISM

The article discusses the issues of the availability and legal repercussions of illegal
administrative acts according to Greek Administrative Law. Following the principle of
legality, the operation of the public administration and especially the issuing of administrative
decisions should be fully governed by the relevant legal provisions; nevertheless, it rather
often happens that decisions are taken, which are partially or completely in violation of
legal provisions. Despite that fact, and due to the existing principle of enforcement of
administrative decisions independently of their legal status (presumption of legality of the
administrative decisions issued), even illegal decisions are producing legal results and have
to be removed or suspended in order to re-establish legality. The article presents various
types and categories of problematic decisions. This issue is provided according to the theory
of Administrative Law in Greece. In addition, the legal remedies foreseen for restitution of
legality; the author considers other remedies and procedural functions, which can be applied
either by the institutions themselves or by the citizens whose rights were negatively affected
by the problematic decision.

Even though the situation at the legislative level seems to be satisfactory, the current manifold
crisis of the country has led to the (pretty often conscientious) production of extremely
defective and illegal decisions, the suspension of which requires time and resources. Whereas
the citizens involved have to struggle to maintain their rightful status or even to survive
socially and economically. The quantity of such decisions of the administrative and state
institutions is reaching a threshold which can be considered risky and dangerous not only for
the parties involved but in the medium-term also for the overall democratic structure of the
country s executive and administration.

Key words: democratic and liberal rule-of-law states, principle of legality, Greek
Administrative Law, administrative decisions, enforceable administrative decisions,
presumption of legality, presumption of authenticity and originality, presumption of truth,
procedure for challenging and annulling administrative decisions, void or non-existent
administrative decisions, voidable administrative decisions, setting aside of a decision,
judicial control of the legality of administrative decisions
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1. Introduction

In the context of modern, democratic and liberal rule-of-
law state, the administration and its functions are limited by
the law in terms of its activities not only in the negative sense;
in the positive sense, the administration acts exclusively
within the framework of legality and relies on the legality.
The principle which plastically reflects the dependence
of administration and institutions on the law is the principle
of legality'. Through this principle, a chain between
legislative and executive branches of power is created,
hence, it is proceeded the responsibility of administration
to focus on relevant legal instructions and respect them.
Thus, the actions of administrative bodies should be based
on legal provisions, which are issued legally by the elected
government that, in its turn, forms people’s sovereignty.
Therefore, it is guaranteed the fundamental principles
of democracy, social order, and public confidence in
the government and its functions is consolidated.

The principle of legality and its absolute application
should be (more or less) an ideal rule which aposteriori is
subjected to exceptions: these exceptions, i.e. the actions
of administrations on the edge of outside statutory limits or
contrary to them may be plastically described as hindrances
in the mechanism of functions of democratically legitimate
and acting administration respectively; the above problems
are the subject of the paper.

2. On the concept “administrative act”

Administrative authorities take particular actions for
the everyday accomplishment of their mission: they render
decisions, orders, certifications, instructions, expertise/
conclusions, reports. All these measures are the forms
of manifestation of state, official authority and may be
classified as an administrative act’. At the same time,
the systematization of the matter of administrative law in
Greece has contributed — so far as known it also takes place
in France and Germany — to the limitation of the general
definition on the so-called executive administrative act
(technical concept of administrative act), i.e. the acts
of administration which produce direct legal effects for

! See: Gerontas, aaO, p. 77.
2 Ibid.
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citizens. The very acts differ from other decisions and documents of administration
as they may be a subject of extensive control, including judicial because they touch
upon the legal status and civil rights.

Greek administrative law attributes — mainly focusing on French and partially
German law — not only individual but also regulatory acts to this narrow concept
of the executive administrative act. In this context, despite the lack of definition
of this phenomenon fixed by law, the concept of (individual) administrative act
is defined as follows based on research data, direct legal provisions and judicial
decisions: an individual administrative act is a sovereign act of an administrative
body which regulates a particular case in accordance with the current administrative-
legal provisions. It also includes the legal effects for citizens and has the authority
of directs legal impact®.

Further, for a better comprehension of the range of problems concerning defective/
illegal administrative acts, it is essential to present the general properties of this
(individual) act in brief and, at the same time, one should emphasize minimal criteria
for its legal force and effectiveness.

A key factor for the above is, first of all, the issuance of an act by the responsible
administrative body. Absolute compliance with the procedure of issuing act under
the law is a necessary condition (conditio sine qua non) for a legal efficacy of the act;
in almost all cases, it is formally stipulated that a drafted document is dated, issuing
body is indicated, and the document is legally valid and signed. Specific procedures
of the provision should be accurately observed depending on the case (for example,
hearing of an interested party before the issuing an act).

A “legal substance” of administrative act marks that if the act is formally drawn up
seamlessly then, eo ipso, it has the features of legality one and, as a rule, is subjected
to be implemented. At the same time, many legal scholars qualify the mentioned
executable nature not as a “feature” but as “actual substance” of the act®.

Presumption of legality, within the frame of which it is accepted the primary
legitimacy and direct enactment of the set legal effects of all acts, is the basic
principle of administrative law. The legitimacy of the act is connected with state
authority to a lesser degree and the principle of legal safety supporting the smooth
and stable functioning of the administration and guaranteeing reasonable confidence
of citizens in the legality of these functions, which are integral in a democratic state,
to a greater degree’.

A critical moment for assessing the legality of administrative acts is the specific
moment of its issuance which, among other things, should mean that subsequent
amendments in its legal basis will not affect its legality if it is not prescribed by
the relevant law and the constitution allows for contrary interference®.

3 See Gerontas, aa0, p. 119.

4 Ibid.

5 See Gerontas, aa0, p. 79; Dagtoklou, aaO, p. 140.
¢ See Takhos, I.A., p. 582.
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The framework of presumption of legality includes two types of presumption,
namely, the presumption of originality, which indicates the legitimate availability
and functioning of the institution issuing acts; the principle of authenticity, which
stipulates that facts mentioned in the act should be originally reliable. Both
assumptions may be disposed because one can challenge all state documents
concerning their falsification’. The basis of the presumption of legitimacy can be
appealed with a proviso that a relevant administrative act is challenged within
the term stipulated by the law. After the expiration of the specified term, the act
can’t be challenged, and presumption becomes uncontroverted. Thus, it is to be done
both by citizens and administrative body. And vice versa, a successful refutation
of the administrative act makes it null and void even ex tunc.

General principles concerning the implementation of activities of administration,
as well as the serious assumptions in support of the issued administrative act, confirm
that actual state of defective/illegal acts is the deviation from a normal function
of the institution requiring thorough legal improvement. In Greek administrative
law, which proceeds from French theory, it mainly influences the law (it is more
correctly: it influenced as there has been a rise of influence of German legal sciences
in recent times), and the study of defectiveness of the act is based on procedural
criteria in the framework of appeal procedure and voidance in the State Council
(Conseilcf Etat)®. Nevertheless, it is admitted “pathology” of the act is not solely
a procedural problem despite its direct connection with the procedural opportunities
of appealing and specific judicial protection of the interested person. It raises the key
issues, which in the context of their fundamental character, drastically touches upon
the tangible parts of administrative law’.

3. Defective administrative acts

According to Greek administrative law, defective/illegal administrative acts are
differentiated in the following way: a) originally invalid; b) genuinely invalid; c)
acts subjected to cancellation. In the context of the theoretical distinction in law
enforcement, including the practice of the State Council, there are no specific
and definitive conclusions. From time to time, the above concepts are used non-
differentially thus, giving the wrong idea'®.

a) originally invalid or non-existent administrative act means an act issued by
a legal or physical person, who is not an official, e.g. rentier or legal person under
private law. This refers to the illegal use of powers of an official because the official
is not a representative of the body of administration, and “acts” which it issues can’t
be an expression of the sovereign state authority. And vice versa, such an act is
out of the question if the issuing body, which is functioning legally or less legally,
continues to manifest the features of the administrative body. In such cases, an official

7 Greek Procedural Code, Arts. 438, 455.

8 The Supreme Court on Administrative Cases.
° Dagtoglou, aaO, p. 295.

10 Tbid.
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document should be evaluated superior to the fact of subsistence, since official acts
evoke a sense of legitimacy and legality among citizens. If the defectiveness of act
concerns the issues of abuse of powers (for example, fixing of taxes by a police
officer, registration of marriage in a financial body), the issued act is originally
considered to be invalid despite the issuing body is an expresser of state power
and administrative law respectively. That sort of acts also has to belong to the acts
whose issuance is not completed procedurally. Concerning legal effects, it is essential
to mark the following special aspect: although the above-mentioned acts are legally
defined as non-existent and thus, invalid, this fact doesn’t need to be established
and announced by the court; however, the judgment can announce them invalid if
these acts, despite their legal non-existence, were executed by the administration,
and it triggered changes in the real world. Exclusively the court is empowered to
prescribe voidance of changes aroused in the external world.

b) and ¢) it is more difficult to draw the line between the invalid/ null and void
administrative act and the act subjectedto cancellation, as in either case the defectiveness
is established in the same way. Although the null and void administrative act was
issued by the administrative body, there was a violation of important legal provisions
and rules. At the same time, the mentioned defectiveness may touch upon the formal-
procedural or substantive rules. Further, an act is considered to be invalid/null and void
if it originates as a consequence of wrong belief (a mistake of an official) or because
the official was threatened with violence!!. In legal terms, the invalid/null and void act
is ineffective and is not obligatory for other administrative authorities and citizens.
It can be appealed at any time by higher administrative authorities or the relevant courts.
One should note that the decision of these authorities proclaiming invalidity/voidness
of the act hasn’t a constitutive nature but nominative one. It means that it is determined
only available invalidity/voidness of the act, and this document is originally (ex tunc)
null and void'. Compared to the above one, administrative act subjected to cancellation
is an act which has defectiveness and thus, can be annulled. In such a case, the mentioned
act is valid until its voidance and protected by the presumption of legality'®. And if
an act is not appealed within the time specified (as far as it goes, if there are no special
rules for this act then, the timeframe is 60 days), it becomes valid. One of the examples
of that sort of acts is acts which are based on the error of an administrative body issued
the act. This misapprehension may have an actual nature (a mistake in the determination
of composition error, error facti) and legal nature (error of law, error juris). The error
of law may be a misinterpretation and application of pecuniary prescription which lies
at the bottom of this act, while error facti touches upon the fact of the external world
(for example, the identity of the affected citizen, the lack of key determinant etc.).
Moreover, the act which is ground on the invalid prescription is also subjected to

' Gerontas, aaO., p. 181.
2 Ibid., p. 181 f.
13 Takhos, aaO., p. 583.
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cancellation'. Null and void acts or acts subjected to cancellation can, in their nature,
lead to the fact that only their part can be improper, and this can result in their partial
illegality. In this case, other parts of the act independent of the disputed part continue
to be valid. This refers to “separable/partial” acts, which partially are announced as
invalid or void.

4. Restoration of the rule-of-law

In the democratic and liberal rule-of-law state, the administration should function
legally, and the tolerance to any errors is out of the question. However, in real practice,
the administration can issue improper acts while exercising its functions day to day.
For this very reason, a particular regime should take place in terms of which an illegal
act should be excluded and thus, legality should be restored. Naturally, there are
widespread issues towards the democratic institutions of administrative bodies,
their relatively strict hierarchy and duty of juniors to “pay heed” to the instructions
of seniors in the area of control over illegal acts'®. However, the subject of the current
brief treaty is the consideration of illegal acts.

An illegal act can be: 1) repealed by the administration; 2) cancelled by the court;
and 3) approved by the court.

The repeal of an act is the very administrative act issued chronologically later,
which supersedes the force of previous act for the future or in retrospect. The
issuance of such an act is followed by various prescriptions depending on the fact
whether the repeal concerns compatible or illegal act. In the latter case, if the act is
unfavourableto the interested individual/citizen (for example, collection of a monetary
penalty, dismissal of an official etc.) the administration has an opportunity, according
to the growing belief in the theory — duty'®, to withdraw the act without temporal
and other restrictions. This proceeds directly from the principle of legality, which is
the basis of any actions of the administration. By contrast, the situation is not so clear
when there is an illegal administrative act but favourable to the person concerned,
because it gives him various rights. In this situation, there is a competition between
the mentioned fundamental basic principle of legality and the equally solid principle
of legal guarantee and fair confidence of “subordinated” person in the righteousness
of actions of the administration. This subject is regulatory protected by the provisions
of emergency law'” 261/1968, which briefly stipulates that favourable individual acts

14 Dagtoglou, aaO., p. 153.

5 Only in the case of “obvious non-constitutional” ambiguous act, hierarchically inferior
bodies are entitled to express their position and defeat the issuance of the non-constitutional act.
If despite the arguments, a senior will insist on issuing the act, a senior shall act appropriately
by completing the document with his comments. It doesn’t affect the defectiveness of the act
until the court determines it. Thus, there is nothing to do but to discuss the possible disciplinary-
technical state of affairs in part.

16 Dagtoglou, aaO., S. 311.

17 In the constitutional legal theory, such legal provisions are considered to be the emergency
laws. The provisions are formally equal to the normal laws; however, they have been adopted
beyond the framework of parliamentary procedures, not at the time of the abolition of democracy
and related parliamentary system (dictatorships, military putsch, occupation).
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issued illegally shall be withdrawn within a reasonable period, and the mentioned
reasonableness shall not exceed five years from the date of issuance of the act. The
abovementioned provision, which originates from the time of the 1967—1974 military
juntas, was sharply and fairly criticized for constitutionality'® after the restoration
of democratic institutions in July 1974, but to this day it has not been changed.
Criticism of this provision concerns the fact that the fundamental principle
of fair confidence of citizens in the legality of functions of administrative bodies is
formed temporarily and its appeal can continue ad infinitum (the five-year term is
considered as the over-long temporal period to cancel an act). From the substantive
perspective, this point is argued by the fact that in the democratic rule-of-law state,
the maintenance of fair/sound confidence of citizens is worthier to be protected than
the administration’s right of cancellation; the argument which is greatly reputed in
the relevant theory of France and Germany at all levels'®. The author briefly specifies
the consolidating practice of law enforcement of the State Council?®: administration
shall withdraw an administrative act, which is unlawful but favourable to a person
interested, within the period specified. The time frames can be freely determined,
but this period must be much shorter than five years from the date of act issuance.
The fluctuations are admissible following the principle of strong public interest, or
if defectiveness of the act is explained by unlawful behaviour, deviant behaviour
of a beneficiary.

The repeal of an administrative act, which is unlawful but favourable to a person
interested, is not unprofitable penalty but the restoration of violated legality;
nevertheless, in theory, there is an opinion that the actions of the administration are
also limited by the principle of proportionality?'.

Administrative body, who has issued illegal administrative act, is responsible for
its repeal or, in case of introduction of amendments to the law in terms of legal
liability —a body which is responsible for issuing that sort of acts at the moment of their
cancelling®. Ttis obvious that concern on contingent claims on compensatory damages
to the beneficiary, who becomes a victim through the repeal of the act, and the matter
of relevant responsibilities of administration on compensatory damages can’t be even
partially considered under the framework of this brief treaty — as it is declared by
Arts. 105 and 106 of Greek introductory act to the Civil Code.

According to the Constitution, judicial review of the legality of administrative acts
is the control objectives of general jurisdiction courts of individual administrative
proceedings (Art. 94 of the Greek Constitution). In the context of a procedure
of legality control, the case can concern the State Council on the ground of plea in

18 See Dagtoglou, aaO., p. 315; Latsarotos, Constitutionality, p. 579 i.

¥ Ibid., p. 583 i

20 See Gerontas, aaO., p. 173; thereinafter — Decisions of the State Council 2923/2006;
1567 1 3269-2010: 2414/2011 and 3/2013.

21 See Latsarotos, Application, p. 534.
22 See art. 21 para. 1 of Administrative Procedural Code, Law 2690/1999.
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abatement®. The possibility of submission of the mentioned plea by the interested
person is stipulated by the Constitution®, and important details are regulated
by an executive resolution of the President (Resolution 18/1989). Criteria for
the commencement of an action that is specified by the provision in more detail,
inter alia, deal with the legal nature of the act, legal interest of the person concerned,
possible depletion of another legal remedy, different approaches in the case
of claims relating to the responsibility of administration issued the act (for example,
abuse of power) or in the case of doubt in substantive administrative law etc.
If in the context of the repeal procedure, the claim is partially satisfied by the court
and confirmed by the relevant decision, the administration is obliged to abide by
the court’s decision in practice immediately and announce the contested act or
its part as null and void®. Although immediate execution of judgment is fixed by
the Constitution, there are numerous occasions when the administration hasn’t taken
into account the constitutional postulate. That sort of situation has resulted in the fact
that much of administrative courts in the country deal with the so-called enforcement
cases daily. Moreover, even after such negative decisions, the execution on the part
of administrative authorities is not fully guaranteed. And the situations when they
are cancelled or overturned often take place that against the background of decisions
crisis (supposedly) necessary to save government funds.

As the final result, it may well be that originally illegal act will be lately
confirmed thus approved, and its illegality will be cancelled. This may happen due
to the statutory change, issuance of the new act or judgment, which declares illegal
act as legal and valid one that, as a rule, has a retroactive effect.

5. Practical case of the repeal of an illegal administrative act

After much thought which was commenced in 2004, after the in-person revision
in 2007, the Construction Department of Thessaloniki issued an administrative act
which prescribes the demolition of expanded and illegally built balconies at two
floors of a three-floored house. Besides, it is imposed a heavy fine for the constructing
and conservation of illegal “construction elements and buildings”.

The house was built legally in 1980 on a large plot owned by several possessors;
there were some individual sites. In 1997, a division of all real estate was notarially
undertaken, so individual property rights for each building proceeded from
the originally common land plot. However, topographic scheme, which was attached
to the contract, has invalid data related to one house that could create the impression
that the balconies mentioned would be large enough and affect the adjacent
sector. The invalid data, which could be notarially improved, was interpreted by
the Construction Department as a construction disturbance that led to the issuance
of a substantive inadequate administrative act.

2 See Takos, aao., p. 783 i.

24 See Art. 95 para. 1 of the Constitution.
25 Art. 95 para. 5 of the Constitution.

26 Takhos, aaO., p. 584.
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An interested person — the owner of the house — objected to the Construction
Department regarding the demolition and the fine. There was talk not only about
the fine amounting to near 70000 euro but also about the demolition of balconies
which may infringe static stability of the whole house and thus, provide a victim with
ruins as there is his apartmentin the building.

The objection was rejected by different divisions of the Construction Department,
including superior ones; the administration continued to consider the balconies as
illegal constructions which must be pulled down. The owner appealed to a higher
authority, which all construction departments are subordinate to in the region
of Central Macedonia (the first prefecture of Thessaloniki and other responsible
regional authorities were involved while the case was been reviewing). The owner
was lucky: the responsible authority, on request to the victim’s petition, instructed to
carry out a new revision, within the framework of which the defectiveness of the first
image (topographic diagram) was established and thus, the fact of compliance with
construction standards. The relevant administrative act was withdrawn without
substitution (by the Construction Department at the order of the regional authorities).
But since the administration did not make a serious mistake, the victim himself
had to incur the expenses associated with the quasi-process, attorney’s fees, etc.
In the end, it was almost 40% of the amount of the previously imposed fine, in
addition to the time (and other related ordeals of the victim), which was spent on
the entire procedure (the final cancellation took place in 2010 — almost 6 years
after the publication of the administrative act. If the regional authority also rejected
the appeal, then the interested person would have only one way — litigation: the case
would be considered to this day if the person had financial (such a way would be
twice as expensive as administrative) and mental strength, if necessary) to visit all
authorities and reach the State Council!).

6. Topical challenges instead of epilogue

Summing up the theory, an illegal act constitutes a deviation from the fundamental
principle of legality; such an act must be repealed that the mentioned principle
will be implemented in any case. In practice and till the legality is not be restored,
the person concerned may suffer substantial damage that could trigger his collapse.
This is evident in the tax sector. In order to preserve the common state institutions,
that kind of state activity gained great significance over recent five-six years,
especially against the background of the destructive, diversified and multi-layered
crisis prevailing in the country. Departments dealing with the collection of taxes fulfil
their state functions quite sharply, frighteningly and mercilessly towards a citizen.
The constantly amassed and accumulated tax measures are quite often criticized by
citizens in court; moreover, there are many judgments as well as decisions of the State
Council declaring such measures (for example, extremely “horizontal” reduction
of pensions) as unconstitutional. These measures are often designed in such a way
they are rather rigidly directed against the vulnerable and low-income citizens that
contributes to their marginalization. There is a big question concerning not only
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whether such political decisions and the individual notifications inherent to them
comply with the law but, first of all, how they are fair, keeping in mind substantive
standpoint, to go through judicial control successfully. Further, one can’t ignore
the fact that a legal dispute between a citizen and administration is not free of charge
for the citizen, moreover, it is of some length that doesn’t assist the citizen. And here
the “Hamlet question” “to be or not to be” gains a special significance i.e. how long
is it admissible — if it is admissible with reference to entirely extreme tax conditions
and economic need challenging the state existence — to justify the cutting of legality
and its violation in the interests of the well-known principle “the welfare of the people
shall be the supreme law” (“salus patriae suprema lex ost”). Has Greece realized that
deviation from the principle of legality indicated in the title of this paper as a “‘stumbling
block” in the mechanism of administration functioning”, which our democratic
legislator intensively tried to find out and fix in a variety of different ways, become
a standard? And can it even be recognized and legal? Where would the corresponding
border be? In my opinion, the answer to this question is determining for the future
of the country since it is my persuasion that in the framework of the most courageous
discourse, justice will not be at the very end of the causal chain of injustices but will be
a winner thanks to a meaningful and steady adherence to the rule of law.
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YV cmammi obeosoproromecs numanna HAAGHOCMI MaA NPAGOSUX HACNIOKIE HE3AKOHHUX
aomiHicmpamusHux axkmie 32i0H0 3 Aominicmpamusnum npaeom I peyii. Bionogiono 0o
NPUHYUNY — 3AKOHHOCMI  OIANILHICMb — OEpICABHUX — AOMIHICIMPAMUBHUX — OpeaHis, 30Kpema
NPUTHAMMSL AOMIHICIPAMUSHUX AKMIB, MAE NOGHICIO Pe2YT08AMUCS 8IONOBIOHUMU NPABOSUMU
NONOJNCEHHAMU, OOHAK YACMO Gi06Y8ACMbCsl MaK, W0 NPUIMAIOMbCA aKMu, AKI 4acmKo8o
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abo noguicmio cynepeuams npagoGuM nonodiceHHsm. Heszeadwcaouu na ye i 3a605Ku YUHHOMY
NPUHYUNY, MOICTUBOCMI BUKOHAHHS AOMIHICMPAMUBHUX AKMIE HE3ANeNCHO 8I0 IX Npasoeozo
cmamycy (npuiinamoi npe3ymnyii 3aKOHHOCMI WO000 AOMIHICMPAMUBHUX AKMIB), HAGIMb
HE3aKOHHI aKkmu Npu3zeo0sams 00 NPABOBUX HACIIOKIE | NOGUHHI Oymu aHyIbo8aHi abo ix dis
NOBUHHA OYMU NPUNUHEHA 3 Memol0 6IOHOGIEHHSI 3aKOHHOCMI. Y cmammi npedcmaeneHi pisHi
6uodu i kameeopii npoonemuux axmie. Lle numarnus 6yn0 po3pobieHe 6i0N0GiIOHO 00 meopii
Aominicmpamusroeo npasa 6 I peyii. Kpim mozo, y cmammi po3ansioaiomscst 3acoou npasoso2o
saxucmy 0isi 6IOHOGIEHHSI 3AKOHHOCMI, a4 MAKOXC THWl 3acodu 3axucmy i npasosi QyHKyii, axi
MO2HCYmb 6YMu 3aCMOCO8ANT CAMUMU YCIMAH0BAMY AOO 2POMAOAHAMU, YUl npasa Oyau nopyuleHi
NPOOTEMHUM AKIMOM.

Hessaocarouu na me, wo cumyayiss Ha 3aKOHO00ABYOMY Di6HI 30A€EMbCSL 3A008LILHOI0, NOMOYHA
baeamoacnekmua Kpusa 8 Kpaiui npuseena (Haiuacmiute c6i0omMo) 00 CKIA0aHHs be3nivi 6Kpail
HeAKICHUX | He3AKOHHUX AKMi6, NPU3YNUHeHHs Ol AKUX BUMA2AE 4acy | Koumie, mooi AK 8MASHYMUM
y ye epomMadaHam 00800UMbCSL HOPOMUCS 3a 30ePeNCEHHS C8020 3AKOHHO20 cmamycy abo Ha8imb
sUMNCUBAMU [3 COYIANLHOT Ma eKOHOMIYHOI moyok 30py. Kinvkicme nodibnux aominicmpamueHux
i 0epacasHux YCmaHnos HAGIUICAEMBCA 00 NOPO20BO20 DIGHA, WO MOdICe CMAHOBUMU DUSUK
i Hebe3neKy He MminbKu OISl 3AMYYeHUX CMOPIH, ane (Y cepeOHbOCMPOKOGIll NepCneKmuei) makoxc
0715 8CI€El 0eMOKPAMUYHOT CMPYKIMYPU BUKOHABYOT 811A0U | 0EPIAHCABHO20 YNPAGIIHHS KPATHU.

KawuoBi caoBa: geMokpaTuyHi 1 JiOepaibHi TIPaBOBI JIepXKaBH, NPUHIMII 3aKOHHOCTI,
aaMiHicTpatuBHe npaBo [pewii, aqMiHICTpaTHBHI aKTH, aAMiHICTPaTUBHI aKTH, 110 MiAJATalOTh
BUKOHAHHIO, TIPE3yMITI{isl 3aKOHHOCTI, MPE3yMIILIisl JOCTOBIPHOCTI i aBTEHTUYHOCTI, TPE3yMITIIis
ICTHHM, TOPSNOK OCKApXKEHHsS Ta CKacyBaHHSA aIMIHICTpaTMBHUX aKTiB, HeliiicHi abo Taxi,
BTPaTHJIM CHITY, a/IMIHICTPaTUBHI aKTH, CITIPHI aJIMIHICTPaTHBHI aKTH, CKACYBaHHS aKTa, CYOBHUI
KOHTPOJIb Ha/l 3aKOHHICTIO aJMiHICTPAaTUBHUX aKTiB.
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THE GROUNDS AND PROCEDURE OF THE INTEGRITY TEST
OF EMPLOYEES OF THE NATIONAL ANTI-CORRUPTION
BUREAU OF UKRAINE

Purpose — to determine the legal and factual grounds for the integrity test of employees
of the National Anti-Corruption Bureau of Ukraine, to formulate the stages of this procedure.
Methods. This research was done by using general and special methods of scientific cognition.
With the help of abstraction methods, analysis and synthesis the author managed to identify
the grounds and stages of implementation of this phenomenon by rejecting the insignificant
peculiarities of the integrity test. Dialectical and logical methods allowed clarifying
the essence of factual and legal grounds for the integrity test, to specify the list of concepts.
Using forecasting and modeling, the author has proposed a specific model of legal regulation
of the grounds and procedure for the integrity test of employees of the National Anti-
Corruption Bureau of Ukraine.

Results. Legal (regulatory) and factual (material) grounds for the integrity test of employees
of the National Bureau are examined in this article. It is identified that the legal (regulatory)
ground is, in fact, the legislative permission for the integrity test. The definition of the factual
(material) ground for the test was suggested to be a certain legal fact that causes the necessity
for an integrity test by the Department of Internal Control of the National Bureau.

The testing procedure of employees of the National Bureau has been defined.

Conclusions. The scientific research showed that now there are no proper legal grounds for
conducting the integrity test of employees of the National Bureau, as the legal grounds for
conducting the integrity test in the National Bureau are stated in the internal document. At
the same time, the author has improved the factual grounds for conducting the integrity test.
It was suggested to establish a procedure of the integrity test, which will consist of 10 stages
in a separate section of the Law of Ukraine “On the National Anti-Corruption Bureau
of Ukraine”.

Key words: integrity check, public service, administrative control, simulation of situation,
non-integrity behavior.
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1. Introduction

Recent events in the country show that clear
regulation and consolidation is required by every action
implemented by law enforcement authorities or national
security and defense agencies, that can cause significant
interference in human and civil rights and freedoms or
their significant or long-term restriction. As evidenced
in practice of the European Court of Human Rights, this
is a prior issue that becomes the subject of litigation
and research: were there legal and factual grounds for
taking any kind of action, thus the following issue is being
examined: have the official duties been exceeded while
choosing the reacting form.

In total, there were 53 integrity tests conducted by
The Department of Internal Control among employees
of the National Anti-Corruption Bureau of Ukraine,
3 of them showed negative result (5.6% of the total number
of tests). (Reports on the work of the National Anti-
Corruption Bureau during 2015-2019 years).

The shown statistics signifies the necessity of improving
the grounds and procedure of conducting the integrity test by
the Department of Internal Control of the National Bureau.

However, nowadays, the integrity test of employees
of the National Anti-Corruption Bureau of Ukraine has not
been the subject of research by either domestic or foreign
scientists due to the specifics of the its subject.

The purpose of this article is to determine legal and factual
grounds for the integrity test of employees of the National
Anti-Corruption Bureau of Ukraine, to formulate the stages
of this procedure.

This research was done by using general and special
methods of scientific cognition. With the help of abstraction
methods, analysis and synthesis the author managed to
identify the grounds and stages of implementation of this
phenomenon by rejecting the insignificant peculiarities
of the integrity test. Dialectical and logical methods
allowed clarifying the essence of factual and legal grounds
for the integrity test, to specify the list of concepts. Using
forecasting and modeling, the author has proposed a specific
model of legal regulation of the grounds and procedure
for the integrity test of employees of the National Anti-
Corruption Bureau of Ukraine.
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The research tasks of this article are: 1) to study the legal (regulatory) and factual
(material) grounds for the integrity test of employees of the National Bureau; 2) to
define the procedure for the integrity test of employees of the National Bureau and to
analyze its stages.

2. The legal and factual grounds for the integrity test

The legal (regulatory) ground answers the question whether the integrity test is
allowed by the legislator at all, who is the subject and the object of such test, their
rights and duties during its conduct, etc.

At the present moment, the integrity test is mentioned only in the Law of Ukraine
“On the National Anti-Corruption Bureau of Ukraine”, however, it’s not clearly
regulated, and the definition of integrity, integrity test, the procedure of the test
and its components are not defined.

In particular, the person is being informed about the possible conduction
of the integrity test and monitoring of his lifestyle while being appointed to an office
in the National Bureau (The Law of Ukraine “On the National Anti-Corruption
Bureau of Ukraine”, 2014).

The internal control devision of the National Bureau is obliged to conduct
integrity tests of employees of the National Bureau and monitoring of their lifestyle
(The Law of Ukraine “On the National Anti-Corruption Bureau of Ukraine”, 2014).

At the same time, legal grounds for conducting the integrity test in the National
Bureau are not provisioned in a separate interdepartmental document, but in
Section VII of the Regulation on the Department of Internal Control of the National
Anti-Corruption Bureau of Ukraine, approved by the National Bureau Director’s
Order dated November 29" | 2019 by Ne 142. But this is completely unacceptable,
because it leads to full discretion of the Director of the National Anti-Corruption
Bureau of Ukraine and the head of the internal control devision in determining
the procedure of the integrity test, its grounds, improvised change and determination
of these legal instruments of administrative control by the employer, that is
an excessive interference in the rights and freedoms of employees of the National
Bureau, together with the principle of legal certainty violation.

Therefore, we think that currently there is no proper legal basis for the application
of the integrity test by the National Anti-Corruption Bureau of Ukraine.

According to the abovementioned, it should be noted that such significant
restrictions on human rights and freedoms which are being experienced by
an employee of the National Anti-Corruption Bureau of Ukraine during the integrity
test and according to our opinion must be regulated in a legislative and regulatory act.
It is unacceptable for the mentioned way of interfering in private life, grounds, order
of its application and limits to be determined by internal documents exclusively.

As for the factual (material) basis for the test conduction, it involves a certain
legal fact that rises the need for conducting the integrity test by the Department
of Internal Control of the National Bureau.
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The law does not establish the factual (material) basis for conducting the integrity
test.

After analyzing the provisions, according to which a person is notified
of the possible conduction of the integrity test and lifestyle monitoring while being
appointed to an office in the National Bureau (The Law of Ukraine “On the National
Anti-Corruption Bureau of Ukraine”, 2014), and the provisions, that the simulation
of the situation is carried out with the permission of the Head of the Department
of Internal Control on the basis of an official note from an employee of the Department,
who received information indicating the possibility of non- integrity behavior
of'an employee of the National Bureau (The Regulation on the Department of Internal
Control of Anti-Corruption Bureau of Ukraine, 2019), the following factual (material)
grounds for the integrity test should be identified: 1) notification of the employee
of the National Bureau on the possibility of conducting the integrity test while his
appointment to an office; 2) receiving the information indicating the possibility
of non- integrity behavior of the employee of the National Bureau by the employee
of the Department of Internal Control of the National Bureau; 3) the permission
of the Head of the Department of Internal Control for such test.

One should pay attention to two issues that help to understand whether there is
a factual (material) ground for conducting the integrity test such as a notification
of an employee of the National Bureau about the possible conduction of such test
while being appointed to an office. Thus, we think that the specified notification
should be in written with the particular mark of the newly appointed person about
his familiarization with the content of such notification.

The second issue to pay attention to is the time limit of such notification, namely
while being appointed to an office. In our opinion, it would be a logical legislative
continuation, and in case of refusal to get acquainted with the signature with
the notification about the possibility of conducting the integrity test, this employee
cannot be appointed to the position.

Also there are uncertain legal consequences in case if an employee of the National
Bureau is informed about the possible conduction of the integrity test on him not in
the process of appointment, but after it. By our opinion, such issues require legislative
regulation.

Let’s consider the following factual (material) ground for conducting the integrity
test, namely receiving the information by an employee of the Department of Internal
Control of the National Bureau that indicates the possible non-integrity behavior
of an employee of the National Bureau.

It should also be mentioned that the stated formulation does not exclude abuse
of discretion on the part of workers of the Department of Internal Control, who can
be guided by antipathy relations with particular workers of the National Bureau,
which could have been formed during the performance of other duties, and due to
that they knowingly declare false information in such official note of the possible
non-integrity behavior of a particular worker.
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We think that the ground for the integrity testing of workers of the National
Bureau could be determination of information about possible non-integrity behavior
of a particular employee of the National Bureau, received by the Department
of Internal Control by phone, post, e-mail, or found during an official investigation,
pre-trial investigation or criminal intelligence and is executed by a relevant official
note with documentary evidence. That is, in case of need or doubt in the impartiality
of the particular employee of the internal control division of the National Bureau,
it could be possible to check the accuracy of such information and to prevent abuse
of rights by the workers of the Department.

The next factual (material) ground for conducting the integrity test is the permission
of the Head of the Department of Internal Control for such test.

However, at the present moment such form of administrative document as a permit
is regulated neither by laws of Ukraine “On the National Anti-Corruption Bureau
of Ukraine”, “On Civil Service”, nor internal documents of the National Bureau.

Therefore, there would be more appropriate formulation as that the Head
of the Department of Internal Control gives a written proxy as a corresponding
resolution on conducting the integrity test, that is brought into accordance with
the provisions of internal documents (The Instructions on office management in
the National Anti-Corruption Bureau of Ukraine, 2019).

It is also impossible not to pay attention to the presence of corruption risk
and possible abuse by the head of the internal control division of the National
Bureau, who has the right not to give such permission, even if there are reasonable
grounds for the integrity test of a particular worker of the National Bureau. Herewith,
any mechanism for appealing this decision is absent, as well as external control for
ensuring objectivity and impartiality of such discretionary powers’ realization.

Considering the abovementioned it would be reasonable to create special law
provisions which will empower workers of the Department of Internal Control to appeal
both giving the permit and refusing to issue a permit for the integrity test on the basis
of all collected materials to the Director of the National Bureau, who would make a final
decision, according to the results of acquaintance and analysis of the materials collected
by the complainant.

3. Theprocedure of conducting the integrity test of employees of the National
Bureau

The procedure of conducting the integrity test of employees of the National
Bureau is a legally defined sequence of actions of the worker of the internal control
division of the National Bureau empowered for such testing, united for the single
purpose to check the integrity of a particular worker of the National Bureau.

The procedure as well as grounds for conducting the integrity test of employees
of the National Bureau were regulated exclusively in Section VII of The Regulation
on the Department of Internal Control of the National Anti-Corruption Bureau
of Ukraine, approved by the order of the Director of the National Bureau dated
November 29, 2019 by Ne 142.
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Thus, during the simulation of situations the employees of the Department
of Internal Control may use special things and documents, including specially
made ones, involvement of other employees of the National Bureau and voluntary
assistance of others.

Areporting notice based on the results of the integrity test, is prepared and addressed
to the Director of the National Bureau, which also reflects the content of the conducted
events, their results and the suggestions of the Department of Internal Control.

Itis forbidden to simulate the situations in order to bring an employee of the National
Bureau to criminal or administrative liability (The Regulation on the Department
of Internal Control of the National Anti-Corruption Bureau of Ukraine, 2019).

At this point, unfortunately, any statutory regulation of the procedure for
conducting the integrity test in the National Bureau is over.

That is why we think that it is appropriate to establish a procedure for conducting
the integrity test in a separate section of the Law of Ukraine “On the National Anti-
Corruption Bureau of Ukraine”.

Thus, the first stage of this test should be the collection and processing of data
on each employee of the National Bureau in order to identify information that may
indicate his moral, business and professional qualities; obligations that to some
extent might affect his performance of official duties, objectivity and impartiality
in decision-making; circle of contacts, family ties; lack of efficiency; feedback
from management and colleagues at the previous place of work; information from
the relevant state registers on the participation of an employee of the National Bureau
in court proceedings and criminal proceedings in another role rather than provided in
the job description; information on crossing of the state border, etc.

In addition, it is appropriate to initiate the integrity test based on the results
ofidentifying information about the possibility of non-integrity behavior ofa particular
employee of the National Bureau, sent to the Department of Internal Control by
phone, post, e-mail, established by an employee of the Department during the pre-
trial investigation or in the course of criminal intelligence and executed by a relevant
official note with documentary evidence.

Therefore, the next stage of conducting the procedure of integrity test is
making an official note that includes information about possibility, risk, disposition
of a particular employee or employees of the National Bureau to non-integrity
behavior.

Documents confirming the possibility of non-integrity behavior of an employee
of the National Bureau are attached to the official note. These may be a declaration
of'a person authorized to perform state or local government functions for the relevant
period, a complaint of citizens and legal entities, criminal intelligence information,
and written explanations of another employee of the National Bureau obtained
during an official investigation or inspection of citizens’ appeals etc.

The decision to conduct the integrity test is made by the Head of the Department
of Internal Control by issuing a permit (The Regulation on the Department
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of Internal Control of the National Anti-Corruption Bureau of Ukraine, 2019).
However, as we have already analyzed, we suggest providing a permit for the test
by a written resolution of the Head of the Department on the according official note.
This decision should be made by the Head of the Department independently without
prior notification of the information received his / her line manager, i.e. the Director
of the National Bureau, or the line manager of the organization department where
the employee of the National Bureau works.

In order to avoid possible preconception of the Head of the Department of Internal
Control at making such decision, it should be possible for an employee of the internal
control division of the National Bureau to appeal the made decision to the Director
of the National Bureau, whose decision would be final.

Moreover, we suggest to implement making an according testing plan as the next
stage of procedure the integrity test, because planning of the activities on the integrity
test will allow to foresee the possibility of various emergencies, to develop scenarios
for a possible set of actions of the Department’s worker in order to bring the integrity
test to a logical conclusion, prevention of causing property, physical and moral
damage both to the participants of the integrity test and to third parties, who became
involuntary witnesses or participants in the test.

The plan of the integrity test must be a restricted document and be approved
by the Head of the Department. According to our opinion and the results based on
the acquaintance with foreign experience of the integrity testing, this document must
contain the following information: 1) legal and factual grounds for the test, basically
a properly motivated decision of its starting; 2) records about worker or workers
of the National Bureau to be tested for integrity; 3) planned actions or a scenario
of the integrity test; 4) information about the place of the integrity test conduct;
5) planned date or the period of the integrity test conduct; 6) approximate duration;
7) participants in the integrity test (both employees of the internal control division
of the National Bureau, other units, and third parties, involved on a voluntary
basis); 8) logistical support of the test; 9) probable scenarios, hypothetical patterns
of behavior and variants of actions for those, who conduct and pass the test;
10) actions to prevent possible risks; 11) other information necessary for the test.

The next stage is gathering of the coworkers of the internal control division and, if
necessary, other workers of the National Bureau or third parties which are involved in
the integrity test to discuss scenario of the integrity test, to assign roles, to determine
the range of actions of each participant and to discuss force majeure and an action
plan if they occur. Role-playing and training before the integrity test are welcomed.
All this makes possible scenarios, probable remarks and actions of the employee
of the National Bureau easier to foresee, and in such a way to prevent material or
physical damage to the state, legal entities or individuals.

Moreover, the examination of a probable place of conducting the integrity test is
carried out, the location of interior items is examined for the possibility of installing
audio and video recording devices, the range of people flow is determined, meaning
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the number of people who can be witnesses or involuntary participants in the test
and other risks precautions.

The group supervisor of the National Bureau workers, who are conducting
integrity test deals with logistical support of the integrity test, determines the test
budget, especially if it is necessary to involve third parties in the test conduction,
or to purchase or manufacture imitation equipment, carries out measures aimed
at calculating the number of audio and video recording devices, their allocation for
the integrity test.

Nowadays the issue of audio and video recording of the integrity test is unresolved,
although in practice it is obligatory to ensure objectivity and impartiality during
the test.

Considering the above mentioned, of course, it is important to codify the provisions
on the mandatory audio and video recording of the integrity test and its results. The
originals of information that contains audio and video of records must be registered
and kept during the statute of limitations, i.e. for three years, in compliance with
the relevant confidentiality regime.

The next stage in the procedure of conducting the integrity test is this procedure
itself, where a pre-simulated situation is brought into action, a certain scenario where
the tested person either complies with the requirements of current legislation or violates
them. The mentioned process is completely fixed by audio and video recording.
And of course, none of the participants of the test discloses the fact of the integrity
test, nor their affiliation with the Department of Internal Control neither during
the integrity test, nor immediately after its completion.

After the integrity test, the person, who conducted it, waits for the possibility
of removing audio, video recording devices, simulation devices, etc. and after
removal ensures their safety.

Based on the results of the integrity test, the person, who conducted it, makes
a report, that is the final stage of the integrity test procedure, and which contains
the following information: 1) the date of the report composing and the actual
integrity test; 2) legal and factual grounds for the test; 3) details of the motivated
decision of conducting the integrity test; 4) a list of employees of the National
Bureau and third parties, who were involved in the integrity test; 5) an employee or
employees of the National Bureau who were tested; 6) a description of the measures
taken in accordance with the plan of the integrity test and other information
on the test; 7) the conduct and actions of the person, who was tested; 8) the list
of used imitation equipment, involved audio and video registration, bills, receipts
and other documents, which confirm the expenses occurred during the integrity
test conduction and the general budget of the integrity test; 9) material losses
occurred as a result of the integrity test conduction, such as damaged
equipment, imitation equipment, etc., indicating the guilty party of those losses;
10)ifany property and non-property damage was caused to an employee of the National
Bureau who was tested or to third parties; 11) the result of the integrity test:
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positive or negative; 12) conclusions on vulnerabilities and risks that led employees
of the National Bureau to breach their duties; 13) conclusions and substantiated
proposals based on the results of the test.

The Head of the Department of Internal Control shall inform the Director
of the National Bureau about the results of the test and to submit the report if
necessary (The Regulation on the Department of Internal Control of the National Anti-
Corruption Bureau of Ukraine, 2019). The Director of the National Bureau, in turn,
decides on the appointment of an official investigation over this case. The conclusion
of the official investigation over this case with the negative result of the integrity
test must be handed over to the Disciplinary Commission of the National Bureau
to recognize the presence or absence of disciplinary misconduct in the actions
of the employee of the National Bureau (The Law of Ukraine “On the National Anti-
Corruption Bureau of Ukraine”, 2014).

4. Conclusions

Thus, we have studied the legal (regulatory) and factual (material) grounds for
conducting the integrity test of employees of the National Bureau. It is established
that the legal (regulatory) basis is, in fact, the legislative permission to conduct
the integrity test.

This research also shows that currently there is no proper legal basis for
conducting the integrity test of the National Bureau’s employees, as the legal
grounds for conducting the integrity test in the National Bureau are set out in
an internal document, namely the Regulation on the Department of Internal Control
of the National Anti-Corruption Bureau of Ukraine, approved by the order
of the Director of the National Bureau dated November 29", 2019 by Ne 142, that
is unacceptable because it allows full discretion of the Director of the National
Anti-Corruption Bureau of Ukraine and the head of the internal control division
in determining the procedure of the integrity test, its grounds, that is an excessive
interference with rights and freedoms of the employees of the National Bureau, so
the principle of legal certainty is violated at the same time.

We also suggest determining the factual (material) basis for conducting the test
as a certain legal fact that causes the necessity for an integrity test by the Department
of Internal Control of the National Bureau.

The following factual (material) grounds for the integrity test have been
identified: 1) informing an employee of the National Bureau while his appointment
about the possible conduction of the integrity test; 2) receiving the information by
theemployee ofthe Department of Internal Control ofthe National Bureau indicating
the possibility of non-integrity conduct of the employee of the National Bureau;
3) the permission of the Head of the Department of Internal Control for such test
(The Regulation on the Department of Internal Control of the National Anti-
Corruption Bureau of Ukraine, 2019).

The information about possible non-integrity behavior of a particular employee
of the National Bureau, received by the Department of Internal Control by phone,
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post, e-mail, determined by an employee of the Department in terms of internal
investigation, pre-trial investigation or operative search activity and which takes
the form of an according official note with documentary evidences is suggested to
be the ground for conducting the integrity test of employees of the National Bureau.

The Regulation on the Department of Internal Control, according to which
the Head of the Department of Internal Control provides a written proxy in the form
of a relevant resolution for conducting the integrity test has been improved. The
introduction of such stage of the integrity test was suggested to be an opportunity to
appeal such decision of the head of the internal control division.

The procedure the integrity test of employees of the National Bureau is defined
as a legally defined sequence of actions of an employee of the internal control
unit of the National Bureau who is empowered to conduct such test, united by
the single purpose of testing the integrity of a specific, predetermined employee
of the National Bureau.

It is suggested to establish a procedure for the integrity test conduct in a separate
section of the Law of Ukraine “On the National Anti-Corruption Bureau of Ukraine”,
which will consist of the following stages: 1) collection and processing of data on
each employee of the National Anti-Corruption Bureau of Ukraine in order to identify
any information that may indicate non-integrity behavior; 2) making an official note
that includes information about possible non-integrity behavior of a specific employee
of the National Bureau with the documentary evidences; 3) making a decision by
the Head of the Department of Internal Control on whether to conduct the integrity
test or not; 4) appeal or non-appeal of the decision of the Head of the Department by
an employee of the Department; 5) composing an integrity test plan; 6) preliminary
simulation of the situation by people who will conduct the integrity test; 7) logistical
support for the integrity test; 8) the integrity test; 9) a report on the results of the integrity
test; 10) informing of the Director of the National Bureau about the results of the integrity
test.

In addition, a meaningful content of the integrity test plan and the report on its
results are developed.

Thus, it should be noted that the Department of Internal Control of the National
Bureau is a pioneer in Ukraine in terms of conducting the integrity test in its classic
“New York” sense (Willingham, 2014). At the same time, procedure of the integrity
test needs more balanced legislation and further improvement in order to make the use
the given tool in the field of anti-corruption among the employees of the National
Bureau more effective.
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Mema— uznayumu 10puouyHi ma Gaxmuyni niOCmMasu st nepegipKu 00OPOHeCHOCHI NPAYIGHUKIG
Hayionanvnozo anmuxopynyitinoeo 61opo Ykpainu, chopmyniosamu emanu yiei npoyedypu.
Memoou. Ile oocniodicenns OYn0 30iliICHEHO i3 3ACMOCY8AHHAM 3A2ANbHUX MA CHEYianbHUX
Memooi6 HAyKoeo20 Ni3HAHHA. 3a 00NOMO20l0 Memoolieé abcmpakyii, ananizy ma cuxmesy
asmopy 60A10Cs GUABUMU NIOCMABU MA emanu peanizayii Yyb0o2o A6UWd, BIOKUHYEUU HE3HAYHI
ocobnueocmi mecmy Ha yinicicms. Jianexmuyni ma noeiuni mMemoou 003601UIU 3 ACy8amu
cymv (aKmuyHux ma npasosux niocmae O nepesipKu YinicCHoCmi, exkazamu nepeiix noHsmby.
Buxopucmosyiouu npocnozysanns ma MOOen08amHs, A8MOpP 3ANPONOHYEAE KOHKPEMHY
MOOeNb npasogoco pezynioants niocmas ma nopsaoKy nepegipku 0o0pouecHoCmi npayieHUKie
Hayionanenoeo anmukopynyitinozo 61opo Yrpainu.

Pesynomamu. YV yiti cmammi  po3ensidaromucs 0OpuoOudHi  (Hopmamueui) ma pakmuuri
(mamepianvHi) niocmasu 018 nepesipku 0obpouecHocmi npayisHuxie Hayionanvrnoeo 6iopo.
Bemanosneno, wo npagosoro (pe2ynamusnoio) niocmagoio € akmuyHo 3aKoH00agHUll 0038L1
Ha nepesipky yinicnocmi. Busnauenns gpaxmuunoi (mamepianvhoi) niocmasu 01 mecmyeants
0110 3aNPONOHOBAHO GUIHAYUMU IOPUOUYHUM DAKMOM, AKUL BUKIUKAE HeOOXIOHICb nepesipKu
0obpouecnocmi [Jenapmamennmom eHympiwnbo2o konmpono Hayionanvhozo 61opo.

Busnaueno npoyedypy mecmyeanns npayienuxie Hayionanonozo 61wpo.

Bucnoeku. Haykosi 00Cniodcen s NOKA3aMU, W0 3apa3 6i0CYmHi HANeXCHi npasosi niocmaesu 07
npoeedenns nepesipku 0obpodecnocmi npayisnuxie Hayionanenozo 610po, ocKinbku 0OpuouyHi
niocmasu 05t NposedeHHs. nepesipku 0obpouechocmi 6 Hayionanenomy 610po 3a3naueHi
Y BHympiuHbomy 00KyMermi. Boonouac asmop 60ockonanus paxmuyni niocmasu 01 NpoeedeHHs
nepeeipKu YinicHOCM.

byno sanpononosano ecmanosumu npoyedypy nepesipku 000povecHocmi, ska Oyde CKAaoamucs
3 10 emanie, 6 okpemomy po30ini 3axorny Yxpainu «IIpo Hayionanore anmuxopynyitite 610po Ykpainuy.

KiwuoBi cioBa: mepeBipka HUTICHOCTI, Jep)kaBHa cCiyx0a, aaMiHICTPATHBHUI KOHTPOJIb,
MOJIEJIIOBaHHS CUTYallii, TOBEIiHKa, 1[0 HE CTOCY€EThCS LiITICHOCTI.
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2/10.17721/2227-796X.2020.2.08

NOCTAHOBIIEHUA IMABHbIX TOCYAAPCTBEHHbIX
CAHUTAPHbIX BPAYEWA: MPABOBASA MPUPOIA U 3AKOHHOCTb
OFPAHWYEHWUIA NPAB U CBOBO[ YENOBEKA

Annomauua. B oannou cmamve 3ampoHymuvl 60npoCsl NPAsosol npupoobl NOCMAHO8Ie-
HUll 2148HBIX 20CYOAPCMBEHHBIX CAHUMAPHBIX 8paYell, A MAKIHCe BOIMONCHOCMU U 3AKOHHO-
CMu 02paHuyeHusl OmoeIbHbIX npas u c60b600 yenosexka ¢ Kasaxcmane 6 nepuoo nandemuu
COVID-19.

Llenv. Cmamus Hayenena Ha onpedenenue npasosoti npupoobl U Mecma NOCMAaHO8IeHUll 21a6-
HbIX 20CYOAPCMEECHHbIX CAHUMAPHLIX epayell 8 npasoeou cucmeme Kazaxcmana, evisicnenue
HOPM 3GKOHA, ONpeOeNsiowux Uux KOMNEeMEeHYyuo no 02PAHUYeHur0 npas u ceoboo uenosexda,
a maxaice NPoGepKy 3aKOHHOCMU MAKUX OZPAHUNEHUL ¢ NO3UYUU KAK HAYUOHATLHO2O Npasd,
Maxk u MexcOyHapoOHO20 Npasa Npas uenosexkd. ABmopom aHaNUSUPYIOMC Cyujecmsyouue
npagosvie npoodemMbl, U He NPeciedyemcs yelb OCNapusanusl HeoOXoOUMOCMU 66e0eHUs onpe-
O€JIeHHbIX 02PAHUYEHULL 8 YETAX 3aujunibl 300POGbS HACETEHUA.

Memoowi. B xo00e uccne0o8anus ucnonb3068anbl UCMOPULECKUU U CPABHUMETbHO-NPABOBOL
Memoobl, a Makice Memoo usyyeHus u 0600ujeHus ceedenuil.

Pe3ynomamul. B npoyecce ananusza npagogoti uH@opmayuu, a maxdice npagonpumMeHumens-
HOU Npakmuxu paoa 3apyOexCHvlX 20cy0apcme Obliu NoxyueHsl cledyiouue pe3yibmanmal.
Tlocmanosnenus 2nagHuvix 20CyOapCmeeHHblX CAHUMAPHBIX 6pauell HA OaHHLILL MOMEHm
He OMHOCAMCS HU K HOPMAMUBHBIM NPABOSbIM AKMAM, HU K HEHOPMAMUBHLIM NPABOSLIM
axmam. Muvimu crosamu, ux nonodjcenue 6 npagogoi cucmeme Pecnybnuxu Kasaxcman ne
ypeaynuposarno. Taxowce 3axonvl Kazaxcmana ne codepacam Kpumepues, CO2NACHO KOMO-
PbIM QONYCKAemcs oepanudenue npag u c80000 4enoseKd, Kak u He co0epiicam KOHKpem-
HblU nepederb npas u c60600, KOMopbvle MO2Yym ObiMb 02PAHUYEHbL 8 NEPUOO MACULMAOHO20
pacnpocmpanenus UHGEKYUOHHbIX U UHBIX ONACHLIX 3aboneeanui. B pezynomame npums-
Musi ROCMAHOBNIEHUL 2NIABHBIMU 20CYOAPCMEEHHBIMU CAHUMAPHBIMU 8PAYAMU He coOn0a-
aucy yenosus, yemawnoenennvie Konemumyyueti Kazaxcmana u Mesicoynapoonoeo naxma
0 2PANCOAHCKUX U NOTUMUYECKUX NPABAX.

Bu1600b1. Heoonosnaunoe nonosicenue nocmaHosieHull 2NaeHbX 20Cy0apCmeeHHblX CaHu-
mapnuix épauell 8 npasogoil cucmeme Kasaxcmana noxaszano neobdxooumocms ux ypezynu-
POBaHUs 8 PAMKAX HEOABHO NPUHATNO20 AOMUHUCIMPATNUBHO20 NPOYEOYPHO-NPOYECCYalb-
Hozo koodekca PK, komopwiti 6yoem eseden 6 deticmeue 1 utona 2021 e., u npusHanus maxux
NOCMAHOBNeHUll 8 Kauecmae AOMUHUCTHPATNUGHBIX AKINO08, YUMo 6Hecem SICHOCIb 6 Pe2yupo-
8amue npoyedypul UX NPUHAMUSA, UCHOTHeHUs U 0bxcanosanus. Omuecenue NOCMAHOBNEHUL
K AQOMUHUCTPATNUGHBIM AKINAM OOHOBPEMEHHO C BHeCeHUeM 3aKOHOOAMEeNbHbIX NONPABOK
8 HACMU YMBEPIHCOEHUS UCHEPNbIBAIOWe20 NePeyHs NPAs U c60000, NOONEHCAUUX OZPaAHUYe-
HUIO, U YCA08UM, NPU KOMOPLIX NOCIEOHUE BOZMONCHDBI, NO3GONUM 0DeCneuumy 3aKOHHOCMb
U NPABOBYI0 ONPEOENeHHOCb 8 60NPOCE OZPAHUYEHUs NPA8 U 80000 UeN06eKd.

KioueBble cioBa: 1mpaBa ueloOBeKa, MaHAEMHs, KOpOHaBUpycHas HH(peKuus,
WCIIOJHUTENbHAs BJIACTh, ITOJTHOMOYMS CAaHHTApHOTO Bpaya, 3aKOHHOCTH NOCTAHOBJICHHH,
MpaBOBasi IPUPO/IA TOCTAHOBICHHUH.
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1. Beegenue

be3 comHeHus, Bce rocymapcrsa Mupa, B TOM YHUCIIE
u KaszaxcraH, CTOIKHYNIHUCh C OeclpeLieIeHTHOW CHUTyaruen
U Harpy3kod Ha OpraHbl CUCTEMBI 3[paBOOXPAHEHUS B CBSI3U
¢ nagaemueii COVID-19. Orseuas 3a 300pOBbE HaceJEHUs,
IJIaBHbIE TOCYJapCTBEHHbIE CAHUTAPHbIE Bpauu IpU BbIHECE-
HHHM ITOCTAHOBJICHUH TOJDKHBI OBUIN yUUTHIBATh MHOTHE, B TOM
YHUCIIE U IOPUANYECKUE, ACTIEKThl IPUHUMAEMBbIX IOJIOKEHHH.
OpnHako, Bpozie Obl IOTUYHBIC MOJIOKEHHS MMOCTAHOBICHUH He
BCETIIa IPHHUMAJIICE B IyXe HEYKOCHHUTEIFHOTO COOIONCHIS
3aKOHA.

[Tpobnemamu COOMIONEHUS MTPaB YeIOBEKA B IEPUOT ITaH-
Jemuu COVID-19 3aHuMalOTCSI MHOTHE YUEHBIE U IIPAKTUKU
B oOnactu mpasa. Tak, HampuMep, JOKTOPOM IOPHIUIECKIX
Hayk Ilononpuropa P. monHuMaics Bonpoc o npaBoBOil HEO-
NPEeNeIEHHOCTH MOCTAHOBJIEHUM INaBHBIX TOCYIapCTBEH-
HBIX CAaHUTapHBIX Bpaueil (nanee — [locranoBnenue) u npa-
BOMOYHOCTH OrpaHuuyeHuil mpas udenoBeka (Ilomompuropa,
2020). KOpucr-ananutuk JlockytoB M. mpoBoaun aHamu3
coOroneHrsT KOHCTUTYIIMOHHOTO TpaBa Ha CBOOOXY CJlOBa
U BIMSHUS KapaHTHHA Ha BO3MOXHOCThH peaju3aliyl JaH-
Horo mpaBa (Jlockyros, 2020). Bompocsl kacarenbHO TIpe-
JICJIOB TIOJIHOMOUUI OpPraHOB MECTHOTO CaMOYIpPAaBICHUS
B YKpaumHe B IEpHOJ pPacupoCTpaHEHUs KOPOHABUPYCHOM
UH(EKIUU 3aTparuBajich AOKTOPOM IOPUIMYECKHX HayK,
npodeccopom MenbaukoM P. (Mensuuk, 2020). IlpaBam
yenoBeka B mnepuon nanaemun COVID-19 mnocssimieHsl
u nyonukanuu Ympasienus Bepxoaoro xomuccapa OOH
no mpaBaM denoBeka (YBKITY OOH, 2020) Cosera EBpormnbl
(Coset EBporsl, 2020) u Apyrux MeXIyHApOIHBIX OpPTaHU-
3aLUN.

AKTyaJIbHOCTb HCCJIEOBAaHMS 3aKJIIOYaeTcsl B TOM, UTO
pelIeHNs TIIAaBHBIMHU I'OCY/IapCTBCHHBIMU CAHUTapHBIMHU Bpa-
YaMH MPHHAMAITUCH XaOTHIHO M 0e3 COOIIOACHNUS MPaBOBHIX
npouenyp. IlosBuiarch BOIMPOCH KacaTeIbHO HAXOXKICHHUS
MIOCTAaHOBJIEHUH CaHUTAPHBIX Bpauell cpeiu NPaBOBBIX aKTOB,
a TaKXe HaJM4YUsl y HHUX IOJHOMOUYUII MO OrpaHUYECHHUIO
npaB ¥ cBOOOJ YeloBeKka. BBUaY ATOTO cTaThs HaleleHa Ha
olpejeNieHre MPaBOBOM MPUPOABI U MeCTa MOCTAHOBICHUN
[JIaBHBIX TOCYIAapCTBEHHBIX CAaHUTAPHBIX Bpayeil B mpaBOBOM
cucreme Kaszaxcrana, BBISICHEHHE HOPM 3aKOHA, OMpEIeEs-
IOLIUX UX KOMIIETEHLHMIO I10 OrPaHUYEHMIO IpaB YeIOBEKa,
a TaKKe NMpeUIOKeHNUE MyTeH pelIeHNs] UMEIOILIXCS IPaBo-
BBIX TIPOOJIEM.
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2. [IpaBoBasi NpUpoOAa MOCTAHOBJICHU I

[TosaraeTcst pasyMHBIM, IPEXKAE BCEro, ONPEAEIUTh, YTO MOJ TEPMUHOM «IIPaBO-
Bas puUpoAa» noHumaercs. Eciu roBoputs B obuiem, To, Hanpumep, ViBaHoBckuit B.
OTMEYaeT, YTO NPUpPOa BELH (SBJIEHUS) U €CTh «EAUHCTBO T€X NO3HABaeMbIX IIPU3HA-
KOB BEIIH UJIU SIBJICHHSI, COBOKYITHOCTh U B3aMMOOTHOIICHHE KOTOPBIX BCET/Ia U BE3/Ie
HX XapakTepu3yeT B OTIMYUE OT Belleil ¢ MHBIMU NpHU3HAKAaMU M MHBIMU B3aHUMOOT-
HolleHusAMH TmocnenHux» (MBaHoBckuil, 1899). 3arparuBas ke MOHSTHE MPABOBOU
npupoznsl Beuy, AnexceeB C. onpenenser I0pUAHNYECKYI0 IPUPOAY KaK I0PHUAHYECKYIO
XapaKTePUCTUKY OTNPEEIICHHOTO MPaBOBOTO SBICHHUS, BEIPAXKAIOUIYIO €r0 CIEHH(UKY,
MecTO U (DYHKIIHU CPEeIy APYTHX HMPaBOBHIX SIBICHHH B COOTBETCTBUH C €TO COLIHANH-
HOHl mpuponoii (AnekceeB, 1989). CoOTBETCTBEHHO, B HallleM Ciy4ae MOAJIekKaT
BBISICHEHUIO YHHMKaJIbHbIE NpU3HAaKU [locTaHOBIEHMS, €r0 MECTO U POJIb B NIPaBOBOM
cucteme Kazaxcrana.

B coorBerctBuu ¢ neiicryromuM Konekcom PK «O 310poBbe Hapona u cucteme 3apa-
BooxpaHeHUs» (nanee — Kogekc) orpaHU4UTENbHBIE MEPONPUATHS, B TOM YHCIIE KapaH-
THH, T.€. MEPbI, HaIIPaBJICHHBIC Ha MPEAOTBPALICHHE PACIIPOCTPaHEHHSI MHPEKINOHHBIX
Y TIapa3uTapHbBIX 3a00J€BaHUN U TIPEAyCMaTPUBAIOIINE OCOOBII peXuM MpepruHuMa-
TeNbCKOW W (Wim) MHOH nestenbHocTh (/. 290) m. 1 cT. 1), BBOAATCS (OTMEHSFOTCS)
MIOCTAHOBJIEHHEM [ TaBHOTO roCyJapcTBEHHOTO CaHUTapHOro Bpaua Pecmybnuku Kazax-
CTaH WM [VIaBHOTO FOCYyAapCTBEHHOIO CAHUTAPHOIO Bpauya COOTBETCTBYIOLIEH aJMUHHU-
CTPaTHUBHO-TEPPUTOPHAILHON €UHMIIBI (Ha TPAHCIIOPTE), @ TAK)KEe HA BEJOMCTBEHHBIX
00BEKTax WHBIX TOCYJApCTBEHHBIX OpPTaHOB PEIICHHEM INIABHOTO TOCYIapCTBEHHOTO
CaHHUTApHOTO Bpaya CTPYKTYPHBIX MOApa3/IesIeHUH TOCYyIapCTBEHHOTO OpraHa B cgepe
CaHUTapHO-3MUeMHONIOTHYecKoro Omarononyuus HacesneHnus (Kogeke PK «O 310poBbe
HapoJa U cucTeMme 3apaBooxpaHeHus», 2020). CormacHo a63. 2 m. 3 ct. 104 Konekca
MMOCTAHOBJICHHIE TJIABHOTO TOCYIAPCTBEHHOTO CAHUTAPHOTO Bpava ITOUICKUT OITyOITH-
KOBaHHUIO (pacnpOCTpaHEHHIO) B CPEACTBaX MaccOoBOM MH(pOpManuu U 00sS3aTeTbHOMY
ucrnionaenunto (Kogexc PK «O 3mopoBse Haponma u cucreMe 31apaBooxpanenus», 2020).
Cpasy ke CTOUT 00paTuTh BHUMAaHHUE, YTO 3aKOHOJATENBCTBO O MPABOBHIX aKTaX Ofe-
PHUPYET JHIIb MOHATHEM «O(HIIHATBFHOE OIMYyOINKOBaHKE», KOTOPOE, B CBOIO OUYepelb,
OTHOCHTCS TOJIbKO K HOPMATHUBHBIM MPABOBBIM aKTaM, U O3HAYaeT MyOIMKALUIO IS
BCEOOIETO CBEICHHUS IMOTHOTO TEKCTa HOPMATHBHOTO IIPABOBOTO aKTa HAa Ka3aXCKOM
U PyCCKOM $I3bIKax B DTAJIOHHOM KOHTPOJILHOM OaHKe HOPMAaTHBHBIX MPABOBBIX aKTOB
PecniyOmukn KazaxcraH B 2MEKTPOHHOM BHZE, B OPHINAIBHBIX IEUATHBIX H3NAHUSAX,
a TaKk)Ke B MePHOANYECKUX meyaTHbIX u3nanusx (3akoH PK «O npaBoBbix akTax», 2016).
OTOensHOTO MOHATHS «OITyONIMKOBaHUE (pacTIpOCTpaHEHNUE))» MPUMEHUTEIHHO K MIPaBO-
BBIM aKTaM, KaK M ONPEIeIEHHOTO MEPEYHsI CPEACTB MacCOBOM MH(OpMAIINH, B KOTOPBIX
MOAJIeKAT OIyONUKOBaHUIO (pacmpocTpaHeHnio) [locTaHoBIEHHS, 3aKOHOAATEIHCTBO
PK ne conepxur.

COOTBETCTBEHHO, MOXHO CHAENaTh MpeABapUTeNbHOE O0000IIEHHE O TOM, YTO
[MocTanoBneHue sBISETCA aKTOM JOJDKHOCTHOTO JIMIA, MPUHHUMAEMbIM €IWHOIHYHO
1 B OJJHOCTOPOHHEM HOPSIKE, HE ITOIEKAIINM O(PHIHATEHOMY OITyOITHKOBAHHIO, SIBIISFO-
IIUMCS 00sI3aTeIbHBIM JIJIs1 HCTIONTHEHHUS BCEMH TPakJaHAMU U I0PUIUYESCKUMU JTUIIAMH,
pacpoCTpaHSIOIIKUMCS Ha HEOoIpeaesieHHbIH (B HEKOTOPBIX CIydasX — OlpeaesIeHHbIN)
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KpYT JIU1I, HA BCIO MJIM OTJENbHYI0 TeppuTopuio PK, He uMmeromum 3apaHee onpeaesieH-
HBIX CPOKOB JIEHCTBHUSA.

Temnepp ke BBIACHEHHIO MOAJIEKUT MecTO AaHHOro IloctaHoBneHUs cpenu Apyrux
MIPABOBBIX AKTOB.

Comacuo /. 19) cr. 1 3akona PK «O npaBoBbsix akrax» (zanee — 3PK «O I1A») «19)
MPaBOBOI aKT — MMCHMEHHBIN O(UINATBHBIA JOKYMEHT YCTaHOBICHHOH (hOPMBI, COIEp-
JKalllMil HOpMBI TIpaBa WM WHAWBUAYaJIbHbIE BJIACTHBIE PABOBBIE MPEIITHCAHUs, IPUHSI-
TBI Ha pecryOIMKaHCKOM pedepeHmyMe MO0 YIOJTHOMOYEHHBIMH OpraHamMmy (3aKoH
PK «O npaBoBbix akTax», 2016). IIpu 3ToM npaBOBbI€ aKThl MOTYT ObITh KaK HOpMaTHB-
HBIMH, TaK U HeHopMaTuBHBIMH (3akoH PK «O mpaBoBeIx akrax», 2016). B coorBeTcTBIN
c w/m. 25) ct. 1 3PK «O ITA» npaBoBO#i akT SIBISETCS HOPMATUBHBIM, €CIIH OH TIPEICTaB-
JieH B OyMayKHOM MIM 3JIEKTPOHHOH (popMe, IPUHAT Ha pecIyOIMKaHCKOM pedepeHyme
00 YIIOJTHOMOYEHHBIM OPraHOM, YCTaHABIMBACT HOPMBI IIPaBa, JIN00 U3MEHSIET, JOTOI-
HSIET, MPEKpaIlacT Wik pruocTaHaBiIuBaet ux aeiicteue (3akoH PK «O npaBoBbIX akTaxy,
2016). Cornacao e /. 24) ct. 1 3PK «O I1TA» npaBoBoii akT sSBISETCS HCHOPMATHB-
HBIM B CJIydae, KOTJa OH IIPEICTABIICH B BU/C NMCHMEHHOTO TOKyMCHTA, N3/1aH (IIPHHST)
YIOJIHOMOYEHHBIM OPraHOM B MPE/Eax CBOeH KOMIIETEHIINH, HE COIEPKHUT HOPM MpaBa,
TPUMEHSIET U (WITH) pean3yeT yCTaHOBJICHHbIE 3aKOHOATeILCTBOM ITPaBa v 00S3aHHOCTH
WHIMBUYaJbHO ONPENENICHHBIX JIUII JIMOO pa3bsICHSAET HOPMBI, COAEpIKaIllMecs B HOpMa-
THUBHOM IIPaBOBOM aKTe, TMOO MPECTaBICH B BUIE ITPABOBOTO aKTa B OOJIACTH CHCTEMBI
rocygapcTBeHHoro ruianuposanus (3axoH PK «O npaBoBbIx akTax», 2016).

Ecin oOparuthes kK comepkaHuio HEKOTOpbIX [locTaHOBIEHUWH, TO HE COCTAaBHT
Tpyla yBHUIETh TaKue BIACTHBbIE MPEANHCAaHUs, KaK: TOCYIapCTBEHHbIM OpraHam ooe-
CIICUNTH BBEICHHWE M KOHTPONIb HCIIOJNHEHHS «3allpeTa Ha IpOBEACHHE aynno, (oTo
U BUJEO CbEMKH B OpraHM3alMAX 3APAaBOOXPAHEHUS, MALIMHAX CKOPOH MEIUIIMHCKON
MIOMOIIIH, B TIOMEIIEHUSX, ONPECIEHHBIX MECTHBIMU UCTIONTHUTEIIEHBIMUA OPTaHaMH JIJIs1
KapaHTWHA, a TaKXe MNPU OKa3aHUM MEIULMHCKOM MOMOILIM Ha AOMY MEIULMHCKUMU
paboraukamu» (IToctanosnenne I'TCB PK Ne 26-I1I'Bp, 2020), akumam «00ecieunTh
OrpaHUYeHUE MEePEIBIKEHUS TpaxkJaH cTapiie 65 JIeT Mo yIulaMm ¢ 00ecrieYeHUEM UM
JIOCTaBKH TPOJOBONILCTBUS U MeaukameHToB» ([loctanoBnenne I'TCB AkTOOMHCKOM
obmactu Ne TII'CB-10, 2020), «oKUTENAM ropoja 3alpeTHTh BbIXO )KUTENeH U3 KBApTHP
(ToMOB), 3a NCKITIOYEHHEM BBIXOAA Ha PadOTYy, B OMMKAUIINI MarasuH, aTeKy U BBIHOC
mycopa» (IToctanosnenue I'TCB Axtiobunckoit obmactu NelII'CB-10, 2020), «3ampe-
IIaeTCs BBIXOJ U3 MECT MPOKUBAHMS, 32 UCKIIIOUCHHEM ciiydaes: ...» ([loctanoBnenue
I'TCB Manrucrayckoit oo6mactu Ne 25-I11'CB, 2020). be3 comHeHus, pe3yJibTaToM pea-
JU3aIMHA BIACTHBIX IMOJIHOMOYHMI TJIABHBIMU TOCYIapCTBEHHBIMH CaHUTAPHBIMH Bpa-
9aMU CcTaja TPaHC(HOPMAIHs BBIMICYKa3aHHBIX MOJOKECHUH B HOPMBI ITPaBa, MIOCKOIBKY
OHM O0Jajgamy TaKUMH IIPU3HAKaMH, KakK oOmIeoOs3aTesbHBIC NPaBUiIa MOBEICHHUS,
paccydTaHbl HA MHOTOKpPaTHOE MPUMEHEHHE U PACIPOCTPAHSAIOTCS Ha HHIUBUAYAIBLHO
HEOIpeeJICeHHbIN Kpyr aull. Takoro »xe MHeHMs npuiepxusaerca u Ilogonpuropa P.,
KOTOpBIA OTMEYaeT, yTo eciu paHee [loCTaHOBIEHUS SIBISUIMCH aKTOM pearHpOBaHUs
Ha MHIUBUAYAIBHYIO MPOOIeMy, Kacaliuch KOHKPETHOTO CyObeKTa M HOCHIIM Pa3OBBIN
XapakTep, TO ceiluac OHM Hadasli cO3/1aBaTh MIPaBUjia MOBEACHUS U PUOOpETaTh HOpMa-
tuBHBIN Xapakrep ([Togonpuropa, 2020).
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Hcxons u3 takux npusHakoB IlocTaHOBIEHMS, MOXKHO CeNaTh BBIBOJ O TOM, UTO
OHO (hOpPMaIBHO OTHOCHUTCS K KaTETOPHH HOPMATHBHOTO IIPaBOBOTO akTa. OmHAKoO, eCiin
obparutbes kK 1. 2 1 3 cT. 7 3PK «O ITA», To Tam HEBO3MOXHO OyneT HaliTH mocTa-
HOBJICHHE IVIaBHOT'O IOCYAApCTBEHHOIO CaHUTAPHOIO Bpaya HU B UEpapXUH, HU CPEAU
BUJIOB HOPMATHBHBIX NPABOBBIX aKTOB. MHBIMU CIOBaMM, 3aKOHOJATENb HE OTHOCHUT
[TocTaHoBneHHE K HOPMATUBHOMY IIPAaBOBOMY aKTy, BUJIbl KOTOPBIX comiacHo cT. 7 3PK
«O TTA» HOcAT ucuepnbIBalOIIMKA Xapakrep. IIpu 3TOM, NMpHU3HAKHM HOPMATUBHOCTHU
U PaclIpOCTPaHEHUsl Ha MHJIUMBUAYAJIbHO HEONPENEICHHBIM KpYyr JIMIl HE IIO3BOJISIOT
orHecTu [locTaHOBIEHUE U K HEHOPMATUBHBIM IIPABOBBIM aKTaM.

B namewm cirygae OpII0 OBI IPaBHIIBHBIM TOBOPHUTH O HAJIMYUH KBa3HHOPMAaTHBHOTO
npaBoBoro akta. Hampumep, MBaHoB P., paccmarpuBasi KBa3UIPaBOTBOPYECKUE AKTHI
B POCCHUIICKOM IIPaBOBOM cUCTEME, yKa3blBaeT, YTO OHHM «M3HA4aJIbHO HE IIpeJHa3Ha-
YeHBI JUIs YCTAaHOBJICHNS M BBIPQ)XEHUS HOPM IIpaBa M MpOLECC MX CO3JaHus He o0e-
CIICUMBAIOT, XOTSI ¥ IPUHUMAIOTCSI OHM CyOBEKTOM IPAaBOTBOPYECTBA 110 MIPABHIIAM TIpa-
BOTBOPUECKOH Mpoueaypsl, a Takxke 001aJal0T HAaUMEHOBAaHUEM M aTpuOyTaMH aKTOB
npaBoTBopuecTBa. Co3JaHue ITUX aKTOB IIPaBOTBOPUYECTBOM HE SABISIETCS, a ACATEIb-
HOCTb CO3JAI0IIUX UX CyObEKTOB NPABOTBOPUECTBA OTHOCHUTCS K MIPABONPHUMEHEHUIO»
(MBanoB, 2011). MM e BBIACTSAIOTCS IIEITH TAKHUX KBa3HIPABOTBOPUECKHUX AKTOB, KaK
«00OHTH HOPMBI JEHCTBYIOIINX 3aKOHOB 0€3 BHECEHUS B HUX M3MCHEHHI», U «IIpoje-
MOHCTPHPOBATh MO3UIHIO OPTAaHOB ITyOIMYHON BIACTH B TOW WM WHOH cdepe mpaso-
BOI'O PEryJIMpPOBaHMs, Ha KOTOPYIO IPSIMOIO BIACTHOIO BO3JACHCTBUS OHM OKa3aTb HE
MOTYT BBHIY OTCYTCTBHS Y HUX HEOOXOANMBIX MOJTHOMOYHH, U TEM CaMBIM ITOOYIUTH
CyOBEKTOB IPAaBOTBOPYECTBA U YUACTHUKOB IPABOOTHOLICHUI AeHCTBOBATH ONpEeIeH-
HbIM 00pazomy (MBanos, 2011).

Takum 00pa3zom, ucxons U3 HOpM JeHlcTByromero 3akononarensctea PK Ilocra-
HOBJICHUE HE SIBJIAECTCS. HU HOPMATUBHBIM, HU HEHOPMATUBHBIM IIPABOBBIM aKTOM.

Bo3MmoxxHBIM pellieHreM BO3HUKIIEH NpobaeMbl cTaHeT oTHeceHue IloctanoBneHuit
K aJIMUHHCTPAaTHBHBIM aKkTaM, KoTopsie ¢ 1 mtons 2021 . OymyT SBIATHCS BUIOM HEHOP-
MaTUBHOro npaBoBoro akTa (3akoH PK «O BHeceHuN U3MEHEHUH U IOIOTHEHUH B HEKO-
TOpBIC 3aKOHOMaTeNnbHbIe akThl Pecybmukn KazaxcTan mo BompocaM agMHHUCTPATHB-
HOTO IIPOIIEAYPHO-TIPOIECCYATLHOTO 3aKOHOAaTenbcTBa Pecnyonuku Kazaxcrany, 2020;
Kozmexc PK «AnMHHNCTpaTHBHEIN MPOIEAYPHO-TIPOLIECCYaTbHBIN Kofeke Pecmybmmnkn
Kazaxcran», 2020). K Tomy ke, B COOTBETCTBHU C I/m. 5) . 3 ¢T. 3 AIMHHUCTPATHB-
HOTO TIPOIIeIypHO-TIpoIieccyabHOTO Kosiekca Pecrrybnmku Kazaxcran (nanee — ATITK)
MPeyCMOTPEHHBII UM MOPSIIOK OCYIIECTBICHHU BHYTPEHHUX aIMUHUCTPATUBHBIX IPO-
LeAyp rOCyJapCTBEHHBIX OPraHOB B YacTH, HE YPETYIUPOBaHHON HOPMAaTUBHBIMU IIpa-
BOBbIMM akTamu Pecny6nuku Kazaxcran, OyneT kak pa3 NpUMEHSTLCS B AEATEIbHOCTU
kak MunucrepctBa 3apaBooxpanenus PK, tak n Komurera canurapHo-3nuaeMuono-
TMYECKOro KOHTPOIS JAHHOrO MUHHCTEPCTBA U €r0 TEPPUTOPHUATBHBIX JIEIapTaMEHTOB
U yIpaBJIEHUH, IIOCKOJIbKY MX PYKOBOIUTENH SABJISAIOTCS INIABHBIMU FOCYAapCTBEHHBIMU
canutapHbiMU Bpauamu (Konekc PK «O 310poBhe Hapona U cucTeMe 34paBOOXpaHe-
Hus», 2020; [Tpukaz M3 PK «O0 yTBep)KIeHNH MOIOKEHUH PecITyOIMKaHCKOTO TOCY-
JApCTBEHHOIo yupexaeHus «KoMHUTeT CcaHUTapHO-3MMIEMUOIOIHYECKOr0 KOHTPOIS
MunncreperBa 3apaBooxpanHeHus PecnyOnmukn Kasaxcran» M ero TeppuUTOpHaIBHBIX
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noapazaeneHuit», 2020). CooTBETCTBEHHO, OPSAOK U YCIOBHS IPUHATHUS, UCIIOTHEHUS
W TpekpaiieHus aeiictBus [locTaHOBIEHUI MOTEHIIMATEHO MOXHO Oy/IeT peryJupoBarh
B pamkax AIIIIK ¢ yuerom nonoxenuit Kogexca PK «O 310poBbe Hapona u cucreme
3IpaBooxpaHeHus» u 0e3 BHeceHus naMeHennid B 3PK «O TTA».

3. Orpannyenus npas 4yeJioBeKa

[TonoxeHus, 3aTparuBaoLye IpaBa u cBOOOIbI YEIOBEKa, Ha4YasIl MOSBIATHCSA elle
B cepenune ¢espans 2020 . ¢ MOMeHTa NPHHATHS NepBrIX [locTaHOBNEHM Ha (oHe
mobanbHoro pacnpoctpanenus COVID-19 (ITocranoBnenne ['TCB KKKBTY M3 PK,
2020). Ho mpesxae 4eM nepeiTi K aHaJIHu3y PeIEBAHTHBIX MTOJIOKCHUI B YaCTH OTPaHH-
YeHUH MpaB yenoBeka, 0opaTuM BHUMaHue Ha nosiokeHue 1. 1 ct. 39 Koncturynuu PK,
KOTOPOE TIIACHT, YTO «IpaBa U CBOOOIBI YEIOBEKA U IPaXKJTaHWHA MOTYT OBITh OTPaHH-
YeHbI TOJIKO 3aKOHAMH U JIMLIb B TOM Mepe, B Kakoil 3T0 He0OOXOAUMO B LIEJISAX 3aILUThI
KOHCTUTYIIMOHHOTO CTPOsI, OXPaHbI OOIIECTBEHHOTO MOPSAKA, IPaB U CBOOOJ YETIOBEKa,
310pOBbs 1 HpaBcTBeHHOCTH HaceneHus» (Koncturyuusa PK, 1995). Mubimu crioBamu,
mMo0ObIe OrpaHUYCHUS NIpaB U CBOOO YeI0BeKa U TpakJaHIHA OyyT HOCHTh 3aKOHHBIH
XapakTep TOJBKO MPH YCIOBUH, YTO OHHM MPEAYCMOTPEHBI 3aKOHOM U UMEETCsI 000CHO-
BaHHasl eI UX orpaHnveHui. [logoOHOE MOJI0KEHUE COACPIKUTCS U B HOPMAX, TIOMHUMO
npouero, cT. 9, 12, 18 MexayHapoaHOro HakTa O TPaXXAAHCKUX U MOJIUTUYECKUX
npaBax (manee — MIIITII) (3akon PK «O parudpukanum MexayHapOIHOTO IaKTa
0 rPpaXIaHCKUX U MOJIUTUYECKHUX MpaBaxy», 2005).

OTAEIBHBIM CITy4aeM SIBISIETCS BOBMOXKHOCTh OTCTYIICHHS OT CBOUX 00S3aTeIbCTB
o MIII'TIIT npu cobmoneHnu yCaoBuit, MpeaycMoTpeHHbIX B cT. 4 MIIT'TIII, ogHako,
Kazaxcran oduimansHO He yBEIOMIISII 00 MCIOIB30BAHUN CBOETO NPaBa OTCTYIUICHHUS
ot obs3arensctB (KMBITUC3, 2020), BBHIY 3TOTO B HACTOSIIECH CTaThe OyAyT 3aTpo-
HYTHI IPOOJIEMBI B paMKaxX OTPaHHYCHHS OT/EIBHBIX MpaB 0e3 pacCMOTPEHHS BOIIPOCa
orcrymiieHus KazaxcraHa OT BBITIONIHEHUS MEXKAYHAPOIHBIX 0053aTeNIbCTB.

Takum o6pazom, kak Korcrutymnust PK, Tak u MIITTIIT yeTko onpeaensioT, B KaKuX
CITydasiX U MPH KAKUX YCIOBHUAX BO3MOXHBI OTPaHHYCHUS IPaB U CBOOOJ YEIIOBEKA JTHOO
OTCTYIJICHHUS OT MEXTYHAPOJIHBIX 00S3aTEIbCTB.

B Hacrosmmii MOMEHT €IWHCTBEHHBIM MPOQHIBHBIM 3aKOHOM, B COOTBETCTBUU
C KOTOPBIM BO3MOXXHO YCTAHOBJICHHE OTPaHWYEHHH IIPaB M CBOOOJ YENOBEKa Ha Tep-
putoprnu Kazaxcrana B paMkax 00eCHEUCHHUS 3alIUThI 3A0POBbS HACEICHUS, SBISCTCS
Konexc PK «O 3nopoBbe Hapoaa u cucreme 3apaBooxpaHeHus». OnaHako, OH HE ycTa-
HaBJIMBaeT MEpPEYeHb MpaB U CBOOOJ YelIOBEKa M Ipa)kIaHUHA, KOTOpble MOTYT OBITh
OTpaHWYCHBI B TICPUOJ] BBEJCHUS OIPaHUYUTEILHBIX MeponpusaTuil (kapantuna). Ecin
o0paTuTh BHMMaHHE Ha HbIHE JEHCTBYIOIIMN NpuKa3 MHHHUCTpa 3ApaBOOXpPaHEHUs
PK ot 21 mekabps 2020 r. Ne KP JICM-293/2020, To B HEM yKa3bIBaeTCsl, YTO Orpa-
HUYUTEJIbHBIE MEPOIPUATUS, B TOM YHCIE KapaHTHH, BKJIIOYAIOT, IOMUMO IIPOYEro,
OTpaHWYCHUE OPTaHU3aIUK U TPOBENCHUS MHUPHBIX COOpPAaHUH, 3PEIHIHBIX, CIOPTUB-
HBIX, PEJIMTHO3HBIX U APYTMX MAcCOBBIX MEPONPHUATHIA, a TaKXkKe CeMEHHBIX 0OpsAI0B,
CBSI3aHHBIX C POXJICHUEM, CBaJbOOH, CMEPThIO, IPUMEHEHNE Mep JIMYHOW U KOJUICK-
TUBHOH MPOQUIAKTUKYA HHQEKIIMOHHBIX 3a00JeBaHHUN, OTpaHUYCHHE IPOU3BOICTBA,
BBO3a, BBIBO3a, MPUMEHEHHUS W peaju3alud Ha Tepputopuu Pecrnybmuku Kaszaxcran
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MPOAYKUUH, NpeJHa3HAYeHHOM /Ui HCIOJIb30BaHUS M NPUMEHEHHUS HacelleHHEM,
a TaKKe B MPEIIPUHUMATENBCKON U (MITN) HHOU NIeATEIbHOCTH, OTPaHUYCHHUE ICSATEIb-
HOCTH OOBEKTOB MpeANpPHHUMATEIbCKON U (Wn) nHOoM nestenpHOoCcTH ([Ipuka3z M3 PK
«O0 yTBepkICHUM TPABHI OCYIIECTBICHHSI OTPAHUYUTEIBHBIX MEPOINPHUITHHA, B TOM
yHclie KapaHTUHA, U NlepedyeHb WH(EKINOHHBIX 3a00J€BaHUN NPHU YIrPpo3€ BOZHUKHOBE-
HUS U PacCHpOCTpaHEHHsI KOTOPBIX BBOISTCS OTPAHUYHMTEIBHBIC MEPONPHUSATHS, B TOM
yncne kapautuny», 2020). Oxnako, npuka3 MunucTpa 3apaBooxpaHenus PK sBisercs
MOJI3aKOHHBIM HOPMATHBHBIM IPABOBBIM aKTOM. BBHIY 3TOro yMECTHBIM OyleT MpH-
Bectu MHeHHe KoHctutyumonnoro coseta PK, BoipaxenHoe B HopmaruBHOM mocTa-
HoBiieHuu ot 20 aBrycra 2009 . Ne 5, B KOTOpOM yKa3bIBaeTCsl, YTO OIpaHUUYCHME IIpaBa
SIBIISIETCSl MPEpPOraTUBOM 3aKOHOHATENs, YTO O3HA4aeT HEBO3MOXHOCThH IOCIEIHUM
YIOJIHOMOYNTh MHOW TOCYNAapPCTBEHHBIH OpPraH WM JIOJDKHOCTHOE JIUIO PEryJIMpoBaTh
MOJ3aKOHHBIMA HOPMATUBHBIMH IIPABOBBIMU aKTaMU MPEJIEIbl OTPAHUYEHUS MIPaB YeIlo-
Beka (HIT KC PK Ne5, 2009). CootBeTcTBeHHO, [TocTaHOBICHHS, KOTOPBIC HA JaHHBINA
MOMEHT HE BXOJISIT B COCTaB IIPABOBBIX aKTOB, HE MOTYT COZIEPKaTh MOJIOXKEHHS, HallpaB-
JICHHBIC Ha OTpaHHYCHHE MPaB M CBOOOJ YeJIOBEKA U I'pa)kIaHUHA, MOCKOJIBKY OTCYT-
CTBYET COOTBETCTBYIOIEE PETYIUPOBAHUE Ha YPOBHE 3aKOHA.

B mpoTuBopeurie ¢ BhIlIeyKa3aHHBIME BBIBOJAMH OOJIBITMHCTBO MPHUHATHIX [locTa-
HOBJICHUH cofepkaiu (GOPMYIHPOBKH CO CIIOBAMH «OTPaHHUYHUTE) H «3alpeTUThy. Pac-
CMOTPUM 1TO Ha CJIEAYIOUIUX IIpUMepax.

4. 3aKOHHOCTH OrpaHHYEHMs NPaBa CBOOOJHO MOJY4YaTh W PACIPOCTPAHATH
uHpopmanuo

Cornacuo 1/m. 1) m. 4 IlocTaHoBneHust I TaBHOTO TOCYAapCTBEHHOTO CaHUTApHOTO
Bpaua PK or 22 mapra 2020 r. Ne 26-III'Bp «O Mepax mo obecrieueHur0 Oe30macHo-
ctu HaceneHus: PecryOnuku Kasaxcran B coorBeTcTBUM ¢ YKazoM IIpesnaenta Pecmy-
6mnuku Kaszaxcran «O BBeneHHMU upe3BbluaiiHoro nonoxeHust B PK» rocynapctseHHble
opraHsl ObUT O0s3aHBI O0OECIICUUTH BBEIACHHE M KOHTPOJIb HCIOIHEHHS «3alpeTa Ha
MIPOBE/ICHNE ay/io, GOTO 1 BUIEO ChEMKH B OPTaHU3AIHAX 3/[PABOOXPAHEHUS, MallIMHAX
CKOPOH METUIMHCKOW MOMOIIH, B IOMEIICHUIX, ONPEIeIEHHBIX MECTHBIMH HCIIOIHH-
TENIbHBIMY OPraHaMU JUIsl KAPAHTUHA, a TAKXKE PU OKa3aHUU MEAUIMHCKON MOMOIIY Ha
JnoMy MenuiuHckuMH padoTHukaMm» (IToctanosienne [TCB PK Ne 26-T11'Bp, 2020).
B cootBerctBum co ct. 19 MIII'TIIT npaBo uckatk, moay4yars U pacnpocTpaHsITh HHPOP-
MAIIHIO BXOJHT B COCTAaB ITPaBa Ha CBOOOIHOE BRIPAKEHIE MHEHHS, KOTOPOE MOXET OBITH
OTPaHUYEHO TOJIBKO B JBYX CIydasX: JUll yBa)KCHUS IpPaB U PEMyTallM IPYTUX JHI
00 It OXpaHbI TOCYIAPCTBEHHOM 0€30MaCHOCTH, O0IIECTBEHHOTO OPSIKA, 3I0POBbSI
unu HpaBcTBeHHOCTHU HaceneHus (3akoH PK «O patudukanuu MexxayHaponHOro nakra
0 TPAXKIAHCKHX U MOJIUTHUECKUX npaBaxy», 2005). Cupaky3cKkue MPHHIUITE TOIKOBAHUS
OTpaHUYEHUI U OTCTYIUIEHUH OT nonoxkeHui MexIyHapoJHOro NMakTa O FPaskAaHCKUX
U monuTHIecknx npasax (Crpakysckue npuHIunsl, 1985) u ct. 19 MIIT'TIIT npexycma-
TPUBAIOT, YTO OTPAaHUYEHUE JAHHOTI'O NPpaBa ABJSIETCS IPAaBOMEPHBIM, €CIIM OTPAHUYEHHE
YCTAHOBJIEHO 3aKOHOM, IIPECIIEyETCs 3aKOHHAsI LIeJIb M OIpaHUUYEHHE Oy CTUMO B IEMO-
KpaTuueckoM obuectse. MaeHTH4yHas HopMa npasa npeaycMorpeHa u B 1. 2 cT. 20 Kon-
crutyimn PK (Korctutymms PK, 1995). B nensx TONKOBaHHS CTOUT HAIIOMHHTH M O
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mHerun Komurera OOH o mpaBam uenoBeka, U3JI0KESHHOM B I1. 22 3aMe4aHuii 001mero
nopsiika Ne 34 kacarenbHO cBOOOIBI MHEHHUH M MIX BBIPAXKCHHUS, B KOTOPOM YETKO yKa-
3aHO, YTO «HE JOIYCKAIOTCS HUKAKHe OrpaHMYeHHs], YCTaHOBJIECHHbIE HA OCHOBAaHUSIX,
He copepxamuxcs B 1. 3 (ct. 19 MIIT'TIIT — mpuM. aBT.), 1a)xe €clii TakKhue OCHOBAHUS
OyayT omnpaBabIBaTh OrpaHUYEHUs] B OTHOLIEHUHU JPYTUX MpaB, 3aliuiiaeMbix [lakrom.
OrpaHuueHs] MOTYT yCTaHABIMUBATHCS JIMIb JUISL TEX IeNieH, I KOTOPBIX OHU Tpe-
Ha3HAYe€Hbl, U OHU JOJDKHBI OBITH MPSIMO CBSI3aHbI C KOHKPETHOM LIEJIbI0, TOCTHKEHHE
KOTOPOW OHH IPECIEyIOT, ¥ OBITH el copasMepHBD» (3aMedanus odmero mopsiaka Ne 34,
2011). Ananus panee (Kogekc PK «O 310poBbe Hapona U cucteMe 3ApaBOOXPAHEHUS,
2009) u ueiHe pelictByroniero KomekcoB PK «O 310poBbe Hapoja U cucteMe 31paBo-
OXpaHEHUsD) MOKAa3bIBAET, YTO HHU MALMEHT, HU MHOE JIMIIO HE MOTYT ObITh OrpaHHYEHBI
B MpaBe Ha cOop nHpOpMaIK TyTeM POBEICHISI BUICO, ay/IM03AIMCH Ha BBIIIICYKa3aH-
HBIX O0BEKTAX U CUTYaIUsIX, TO €CTh 3aKOHOM HE IPEIyCMOTPEHa BO3MOXKHOCTD Orpa-
HUYCHUS MPaBa YeIOBEKa Ha MOWCK, MOJyYCHUE U cOOp MHPOPMALIUU B OpPraHU3aIHIX
30paBOOXPaHEHHUs, MAIIMHAX CKOPOH MEAMLIMHCKON MMOMOILH, B IOMEIIEHUX, ONpee-
NEHHBIX MECTHBIMU WCIIOJHHUTEIBHBIMH OpPraHaMHM JUIsl KapaHTHHA, a TakKe TMpU OKa-
3aHUU MEIUIUHCKOM MOMOIIM Ha JOMY MEIUIMHCKUMHU paboTHUKamMu. KoMMeHTHpYs
BBIIICYKa3aHHBII 3aIpeT, MUHUCTP 3ApaBooxpaneHus Lo A. oTMeTHII, 9TO 3TO HEOOX0-
JIIMO B LIEJISX 3alIATHI AIIMEHTOB, KIIOCKOJBKY OBIBAET OUYCHb MHOTO CITy4aeB, KOT/Ia UX
CHUMAIOT JIe)Ka Ha KPOBATH B Pa3/IeTOM COCTOSIHUHU, WJIH OHU HAXOAATCS B O€CITOMOIITHOM
COCTOSIHUU ¥ HE MOTYT JaTh coriacue Ha cheMKy» (Lloi mpokoMMeHTHpOBai 3amnpeT Ha
MPOBE/ICHUE BUJICOCKEMKH B cTanoHapax, 2020). OnHako, CTOUT ITOHUMATh, YTO IIPABO
Ha COOCTBEHHOE M300pa)KeHHE, B LIeNOM, oxpaHsaercs cT. 145 I'paxmaHckoro xopekca
PK (Komekc PK «I'paxnmanckuii kogekc Pecmyonuku Kazaxcran», 1994), Hapyuienue
KOTOPOW UMEET MPaBOBbIE MTOCIIEACTBHUS, a CaMa HOPMa B JIOTIOJIHUTENbHBIX MTOSCHEHUIX
He HyXJaetcs. Ecii ToBOpUTh 0 CpefIcCTBaxX MacCOBOM HH(OPMAIIMH U UX MPEICTaBUTE-
JSIX, TO HEOOXOMMBIE YCIIOBUS U OTPAHUYCHHS OIYOIHKOBAHHS H300paKeHU I KOHKPET-
HBIX JIU1] yctaHoBieHs! B 3akoHe PK «O cpencreax maccoBoit nHpopmarmm» (3akon PK
«O cpencrBax maccoBoil uHpopmaumu», 1999). CoorBercTBeHHO, U3 Tekcra Ilocra-
HoBJIeHUsl [T1aBHOrO rocynapcrseHHoro canurapsHoro Bpada PK or 22 mapra 2020 .
Ne 26-I1I'Bp HEBO3MOXKHO YCTaHOBUTH, Kakas 3aKOHHasl LIeJIb IIPECieoBalach B paMKax
YCTAHOBJICHUS BBIIIEYKa3aHHOI'O 3aIlpeTa.

Kpowme Toro, B BBonHOM yactu [loctanoBnenus ot 22 mapra 2020 r. Ne 26-I1I'Bp
OTCYTCTBYIOT CCHUIKM Ha HOPMBI 3aKOH2, HA OCHOBaHHWH KOTOPBIX OHO OBLIO MPHHSTO,
a cama (OpMYJIMPOBKA NPUBEACHHOW BBILLIE HOPMBI B YaCTH «OOECHEYUTh BBEICHHE
W KOHTPOJIb UCTIOJIHEHUS», XOTs HANPsIMYIO U He 3aTparuBalia rmpaBa 4ejioBeKa v Obuia
oOpallieHa K KOHKPETHBIM OpraHaM BJIacTH, BCE K€ IMOoJpazyMeBajia mepenady MoJHO-
MOYHI TIO OTPaHUYCHUIO MpaBa, KOTOPHIX y TIIABHOTO TOCYAPCTBEHHOTO CAHUTAPHOTO
Bpada HeT U He ObU10. B naHHOI cBsi3m BcomuHaercs ¢pasa Jomunus V., 3agurcupo-
BaHHas B Tutyne XVII Kuurn nsatunecsitoit urecro FOctnanana, 0 TOM, 9YTO «HUKTO
HE MOXET MepeaaTh IpyroMy OOJNbIIe TpaBa, 4eM umeer cam» (Scott, 1932).

YuuThiBasi BBHINIEU3IOKEHHOE, IJIaBHBIM TOCYAAPCTBEHHBIM CaHWUTAPHBIA BpaY,
BO-TIEPBBIX, HAJIENWII IpyTUe rOCyIapCTBEHHbIE U UHbIE OpraHbl MOJHOMOYHMSIMHU, KOTO-
pBIE y CaMOTro HETrO OTCYTCTBOBAJIH, BO-BTOPBIX, B YCIOBHSIX OTCYTCTBHUS 3aKOHA 00s3aI

108 AnMinicTpatuBHe npaBo i nmporec. Ne 2 (29). 2020.



TPUBYHA MOJIOJOI'O BYEHOT'O

OTPaHUYHTB JIIONCH B MpaBe Ha cOOp HH(POPMAIIHH, YTO (PAKTHUESCKH 03HAYAIO HApyIIe-
HUE KOHCTHTYIIMOHHOTO IpaBa YeJIOBeKa U TpakJaHWHA. TakuM 00pa3oMm, MO CMBICTY
c1. 19 MIII'TIII BhlIeyKa3aHHBIN 3alPET SBISAJICS HEIPAaBOMEPHBIM, IOCKOJIBKY OH ObLI
YCTAHOBJIEH HE HA OCHOBaHMHU 3aKOHA, HE IIPECIICA0BAN 3aKOHHYIO LI€Ib U HEJIOMyCTUM
B JIEMOKpaTu4eckoM 0OIIeCTBe.

5. 3aKkoHHOCTH OTPaHUYEHHS NPaBa Ha cBOOOIHOE NepeIBUKEHHE

WHTepecHbIM IS aHanmM3a MPENCTABIACTCS W HOpPMa, COfepIKaBLIasCs
B i/m. 8) . 1 TlocranoBieHus [TaBHOTO TOCynapCTBEHHOIO CAHHTAPHOTO Bpaya MaH-
rucrayckord obmactu ot 29 mas 2020 r. Ne 25-TIT'CB, kotopasi riacuia, 4To B CBS3H
C SMUIEMHUOJIOTHYECKOW CUTYyallMel «3ampelaeTcsl BIXOA M3 MECT MPOXKHUBAHUA», 32
HCKITIOYEHIEM CEMH CIIy4aeB (BBIXOX Ha paboTy, mporyinka ¢ aetbMu 1 apyrue) (Ilocra-
nosnenne [ TCB Maunrucrayckoii oonactu Ne25-I1T'CB, 2020).

Ha momenT npunsitust gansoro [locranoBnenus ot 29 mas 2020 r. Ne 25-T1I'CB =u
OJIH 3aKOH, B TOM 4ucIe U AercTBoBaBlmid B ToT nepuon Konexc PK ot 18 centsadps
2009 r. «O 310poBbE HApO/a U CUCTEME 3IPABOOXPAHEHUA», HE IIPELyCMaTpUBaJl TAKOIO
OrPaHUYMUTEIBHOTO MEPONPUATHS, KaK «3alpeT Ha BBIXOI U3 MECT MPOXKHUBAHU.

Koncrurynmeid PK (. 1 ct. 21), a takke MIITTIIT (. 1 ct. 12) rapaHTupyroTcs
MPaBO Ka)/I0ro Ha CBOOOJHOE MEpEeIBM)KEHUE, €CIU TOJNbKO OrpaHHMYEHHE HE yCTa-
HOBIIEHO 3akoHOM. ComiacHo ke 3aMmeuaHusM obmiero mopsgaka Ne 27 s Toro,
YTOOBI SBJATHCA JOMYCTHUMBIMH, OIpaHMUYEHHUsS MpaBa Ha CBOOOJHOE IEepeABHKEHHE
JIOJDKHBI TIPEIyCMaTpUBAThCs 3aKOHOAATEIILCTBOM, JIOJKHBI SBISATHCS HEOOXOAUMBIMHU
B JIEMOKPAaTUYECKOM OOILIECTBE JUIs 3allUThl YKAa3aHHBIX LeNed U JOJDKHBI COOTBET-
CTBOBaTb BCEM JApYruM IpaBaM, npusHaBaembiM B MIIITIII, a orpanudeHus, korto-
pble He MpeayCMOTPEHbl 3aKOHOAATENIbCTBOM MM HE COOTBETCTBYIOT TPEOOBaHMAM
m. 3 ct. 12 (MIIT'TIII — mpuM. aBT.), IPENCTABISIIOT cOOOW HapyIIeHNE MPaB, FApaHTH-
pyembix myHkramu 1 u 2 (ct. 12 MIIT'TII — npum. aBt.) (3ameuanust oO1ero nopsijaxa
Ne 27, 1999). Konedno, orpaHnueHue npaBa Ha CBOOOJTHOE TIEPEIBIKCHNE B YCIOBHUSIX
osicTporo pacnpoctpanenus COVID-19 mpecnenyer BroiHe 00OCHOBaHHYIO LEbh —
HEOOXOMMOCTh 3aIUTHI 3JI0POBbS KaK OTACIBHOTO JIUIA, TaK U HACEJICHUS B IEJIOM.
YduTHIBas K€, YTO KOPOHABUPYCHAS MH(EKIUS PaCIPOCTPAHIETCS IPEUMYIIECTBCHHO
BO3AyIIHO-KamnenbHbIM TiyTeM (Pexomenmanu BO3, 2020), orpannyueHune BbIXOla Ha
VAUIY U MPEeNOTBpallleHue KOHTAKTa C IPYTHMMH JIMLAMHU, J1E€HCTBUTENBHO, MOXKET CIIO-
COOCTBOBaTh OTPAHUUYCHHIO pacrpocTpaHeHus HHpeKuu. OIHaKO, TPUHATHE ITIABHBIM
rOCyIapCTBEHHBIM CAHUTAPHBIM BPauoOM BBIIIEYKa3aHHOTO 3alpeTa ObUI0 HelpaBoOMep-
HBIM, ITOCKOJIBKY 3aKOHOM He ObIJIa PeAyCMOTPEHa BOBMOXKHOCTh OTpaHHUYCHHMSI BBIXO/1a
3a mpeaessl MecTa MPOKUBAaHUS B paMKaX OIpaHHUYUTENbHBIX MEPONPUATHIHA, IPH 3TOM
PEXHUM UpE3BBIYAHOTO TIONIOXKEHUS yXKe He JelicTBoBal, U, Pecybnuka Ka3axcran He
HCIIONIb30BajIa CBOE IPABO OTCTYIUICHHS OT 00s13aTeIbCTB Ha ocHoBaHuH cT. 4 MIIITIII.
Takum 06pa3oM, BhIIIEYKa3aHHBIN 3aIIPET, XOTS U MPECIIET0BAN 3aKOHHYO 1eJTb, SBIISLICS
HEIOIYCTUMBIM BBUY OTCYTCTBHSI COOTBETCTBYIOIIEH HOPMBI 3aKOHA.

WHTepecHbIM B JaHHOM 4acTH IpeAcTaBisieTcs NpakThka, HanpuMep, Koncrutynu-
oHHoro cyaa P®. 25 nexabps 2020 1. ObU10 PacCCMOTPEHO JEJI0 O MPOBEPKE KOHCTUTYLIH-
OHHOCTH TI/11. 3 1. 5 mocTaHOBIIEHUs TyOepHaTopa MockoBckol ob6iactu «O BBEICHUU
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B MoOCKOBCKO# 005acTi pekuma MOBBIILIEHHON TOTOBHOCTH ISl OPraHOB YIPaBICHUS
1 i1 MOCKOBCKOH 0OacCTHOM CHCTEMBI ITPEAYNPESKICHUS M JIMKBUAAINH Ype3BhIUaii-
HBIX CUTyallMd M HEKOTOPhIX Mepax IO MPEJOTBPALICHHIO PacHpOCTpaHEHHUsS HOBOMU
kopoHaBupycHoit uHbpekiun (COVID-2019) na tepputopun MOCKOBCKOH 00acTH»
B CBSI3U C 3arpocoM [IpoTBuHCKOrO ropoackoro cyna MockoBckoi obnmactu. Kak noa-
yepkuaetcs B [locranoBienun KoncrutynmonHoro cyna PO (nanee — [ToctaHoBieHHe
KC P®) ocHOBaHMEM K pacCMOTPEHHUIO Jieia ABUIach OOHAPYKUBLIAsICS HEOPEIETIeH-
HOCTB B BOIIPOCE 0 TOM, cooTBeTcTBYeT 1 Korctutynuu Poccuiickoit @eneparuu moso-
JKEHHE O TOM, YTO IpaxkJiaHe 00s3aHbl HE TIOKUJAaTh MecTa NpoXKuBaHus (IpeObIBaHus),
3a HcKIoueHneM omnpeneneHHbIX ciaydaeB (I[locranoBmenne KC PO No 49-I1, 2020).
[Ipu3HaBasg JaHHYI0 HOPMY, OTPaHUYMBAIOLIYIO MPABO CBOOOAHO MEPEBUTATHCS, KOH-
ctutynoHHo#, Koncturynuonssnii cyn PO ncxommn u3 toro, 4ro Ge3 KM3HU H 3110-
POBbsI MOTEPSET 3HAYEHHE U MPABO CBOOOTHO MEPEABUTaTHCS, OTCYTCTBHE MPABOBOTO
PETYIIMPOBAHUS B YACTH BOZMOKHOCTH OT'PaHWYICHUS IIpaBa CBOOOIHO IIEPEIBUTaThCS HE
SIBJSICTCS] OCHOBaHHEM JUTsl OE3IEHCTBUS CO CTOPOHBI OPTraHOB TOCYAapCTBCHHOM BIACTH,
U, orpaHrueHre 00yCIOBICHO OOBEKTUBHONH HEOOXOJUMOCTBIO ONIEPATUBHOTO pearnupo-
BaHUS Ha OeCHpeleeHTHYIO YIpo3y pacHpOCTpaHEHHsT KOPOHABUPYCHON MH(EKIHH,
MUMEET UCKITIOUUTEIBHBIA XapaKTep U MPEeciIeayeT KOHCTUTYIIHOHHO 3aKPEIUICHHBIC IEIN
3alUThI )KU3HU U 310poBbs Beex null (Ilocranosnenne KC PO Ne 49-11, 2020).

B naHHOI CBsI3M HEOOXOAMMO OTMETHTH, YTO TPaBa U CBOOOJBI YEIOBEKa U Tpakaa-
HUHa B P® MoryT ObITH OrpaHUYEHbl TONBKO (heepabHBIM 3aKOHOM, a DenepanbHbIi
3axoH ot 01 ampens 2020 1., KOTOPBIHA OBUT MIPHUHSAT B LENAX MPHIAHNS 3aKOHHOCTH yKe
HUMEBIIUM MECTO OBITh JACUCTBHUSM U PELICHUSM TOCYJapCTBEHHBIX OPTaHOB, OTOBapH-
BaJI BO3MO)KHOCTB YCTAHOBJICHHS JIUIIB «00S3aTEIBHBIX JJIS1 UCTIONHEHUS TpaskaaHaMU
U OpraHM3alUsAMHU NPaBUJl MOBEACHUS», HO HE OrpaHMYeHus mpas u cBodox (O3 PO
«O BHECEeHNH M3MEHEHHUH B OTJIEIbHBIE 3aKOHOJATENbHBIE aKkThl Poccuiickoit denepa-
LU 110 BOMPOCaM MPeayNpeKIeHUs U JUKBUAALNN Ype3BbIUaiHbIX cuTyarui», 2020),
a BPEMCHHBIC OTPAaHWYEHUS MPaB U CBOOOJ IOIYCKAIOTCSI TONBKO B MEPHON ACHCTBHS
Ype3BbIYalHOTO MOJIOKEHHUS, KOTOPBIN Ha Tepputopuu PO ne BBoguics (KoHcturyuus
P®, 1993). ®akriuecku BeiBoAB KoHcTuTynnmonHoro cyaa PO MOXHO HHTEpIpeTHpO-
BaTh CIEAYIOIIUM 00pa3oM: MOJOKEHHUEM O BEPXOBEHCTBE IpaBa U 3aKOHA MOXHO Ipe-
HeOpeub B «yHUKAIbHBIX SKCTPAOPAHHAPHBIX CUTYAIIHSX).

[IpoTuBONONOXKHYIO MO3ULMIO 3aHAT BepxoBHblil cyn mrara Buckoncun (CLIA).
B nene 3akoHomarenpHOE coOpaHue mrTara BuckoHcuH npotuB Anzapea [lamM, Ban
Huiik u JIuza Oncon BepxoBHbIH cyn mTara npr3Hail HE3aKOHHOCTh Upe3BhIYaitHOTO
npukasza «besonacuee qoma» Ne 28 ot 16 ampens 2020 1. (nanee — [Tpuka3z) (Wisconsin
Legislature v. Secretary-Designee Andrea Palm, 2020). Xors nanusrii [Ipukas cogepixan,
MIOMHMO TIPOYEro, 00s3aHHOCTh OCTABATHCS IOMA MM B MECTE ITPO’KUBAHUS, 3alIPET HA
JeSITeNbHOCTh KaK KOMMEPUYECKHUX, TAK 1 HEKOMMEPUYECKUX OPraHu3aluil, a TaKXKe 3arpeT
Ha MyOJIWYHBIE W YacTHBIE COOpaHUs, MpeaMETOM CyneOHOoro pa3OmparenseTBa OBLIO
COOJIIOZICHNE OTBETYMKAMH IPOLEAYPhl HOPMOTBOPYECTBA U COOTBETCTBHs [lpmkasa
Koncturynuun mrata BHCKOHCHH, T.€. OTpaHUYEHHS PaCCMATPHBAIHCH Yepe3 MPU3MY
3aKOHHOCTH UX BBEJIEHUs BHE 3aKOHOAATENbHOU npoleaypbl. Kak moguepkHyTo B pere-
HIM cyna [Ipukas BBIIIEN 1aeko 3a Ipeeibl 0OBIYHOTO PeXXUMa KapaHTHHA, TIOCKOJIBKY

110 AnMinicTpatuBHe npaBo i nmporec. Ne 2 (29). 2020.



TPUBYHA MOJIOJOI'O BYEHOT'O

HE TpexycMaTpHuBai Iejib, MacmTa0dbl U BpeMeHHble pamku (Wisconsin Legislature
v. Secretary-Designee Andrea Palm, 2020). BmecTo Toro, 4To0bI 3aKpbITh IIKONY, 3/a-
HUE WJIM OTpEeNIeNIeHHYI0 TeppuTopuio, rae O0bu1 BeiseieH COVID-19, IIpuka3 pacnpo-
CTpaHsJICS Ha BCEX TPa’kKAaH U HA BCIO TEPPUTOPHIO O€3 MCKIIIOUCHHUS, CEPhE3HO OTpa-
HUYMBas NepeIBIKEHUE, 3anpelas coOpaHus U 1eATeIbHOCTh oprann3auuil. CoracHo
MHEHHIO OTBeTuMKa [lanm A. y Hee ObLIM IIMPOKKE MOJTHOMOYHS MO BBEJICHHIO COOT-
BETCTBYIOLIETO PETYIMPOBAHUs, OIHAKO, 10 MHEHHIO CyAa, 3TO HE 03HA4YaJlo, YTO OHA
MOYKET WX BBOJIUTH 0€3 mpoliecca, MO3BOJSIONIETO JIFoel yoenuTh B 000CHOBaHHOCTH
perynupoBanus. Ccpuiasice Ha cr. 252.02 (06) 3akona wmrara Buckoncun, Ilanm A.
roJiaraja, 4YTo MOXeT «BBOJIUTh BCE UpE3BbIYaliHbIC MEPBI, HEOOXOMMBIE ST KOHTPOJIS
HH(pEKUMOHHOTrOo 3a00JeBaHus», O3 Ipoliecca HOPMOTBOPUECTBA, JaXke LIEHOM OorpaHu-
yeHus GpyHaaMeHTaIBHBIX cBoO0 (Wisconsin Legislature v. Secretary-Designee Andrea
Palm, 2020). Takoe TonkoBaHHE 3aKOHA, M0 MHEHHIO Cy/eH, SBISIIOCH HEKOHCTUTYIIH-
OHHBIM. XO0T4 B LITaTe BUCKOHCUH pa3pellieHa nepefaya IoJTHOMOYUN alMUHUCTPATUB-
HBIM OpraHam (MCIOJHHUTENbHOM BIACTH) 110 IPUHATHIO 3aKOHA, TaKas epeaaya T0hKHa
COIIPOBOXKAATHCS MPOIECCYAbHBIMU TapaHTHAMU JUIS MPENOTBPAIICHUS «IIPOU3BOJIb-
HBIX, HEOOOCHOBaHHBIX WJIM XECTKUX JedcTBuii Takoro oprana» (DOA v. DILHR,
1977). AHanu3upys copepkaresnpHyIo 9acTh [Iprkasa, cynbu NPUIUTK K BBIBOAY O TOM,
YTO B cllyyae MaHJIEeMHUH, KOTOpas JUIUTCS MecAlaMH (B OTIIMYHE OT KPAaTKOBPEMEHHBIX
COOBITHH, HaNIpUMED, KaK JIECCHON TIOXKap), T1aBa MITaTa He MOXKET OECKOHEUHO 000CHO-
BBIBaTh CBOM JIEHCTBHS M PELICHUS YPE3BbIYAHBIMU MOJHOMOYMAMHU U BBOIUTH OTpa-
HUYEHHS TIPaB U cBOOO BHE MpoIecca MPUHATHS COOTBETCTBYIOIIETO 3aKOHA 3aKOHO/Ia-
TEJbHBIM OPraHoOM IUTara.

ITo cytu cynbu BepxoBHoro cyna mrara BUCKOHCHH HENIacHO 3aTpPOHYJIM BOIPOC
BO3MOXHOCTH HAapylUIeHHUs MNPUHLUIA CIACPKEK M INPOTUBOBECOB HCIOJHUTEILHON
BETBBIO BIACTH B IIENIX 00CCIICUEHHMS 3aIIUTHI TPaB U cBOOO yenoBeka. Bexp kak mpa-
BIJIBHO OBLITO OMYEPKHYTO: «MHIHUBHIYIbHBIC KOHCTHTYIIMOHHBIC IIPaBa HE HCUE3AI0T
B TMEPUOJ] KPHU3KCA CUCTEMBI 3JIPABOOXPAHEHHS, OHU BCETNa €CTh, Aa0bl OTPAaHUYHTH
WCIOJHUTENbHbIE OpraHbl B uX aedcTBusx» (Wisconsin Legislature v. Secretary-
Designee Andrea Palm, 2020).

6. BeiBoabI

Kak nokasano uccrienoBaHue, pe3yabTaThl aHAIN3a OTAEIbHBIX HOPM IOCTAHOBIE-
HUM INIaBHBIX I'OCYIapCTBEHHBIX CaHUTapHBIX Bpaueil U 3aKOHOJATENbCTBA HE COBCEM
yTEIIUTEIbHBIE.

Bo-nepseix, ucxons uz Hopm Koncrutynuu PK, Konekca PK «O 310poBbe Hapona
U CUCTEME 3/IpaBOOXpaHEHUs», BbIBONOB KoHcTuTynnonHoro coseta PK, npasa u cBo-
6021])1 YCJIOBCKA U I'paKaaHWHaA IlocTaHOBIEHUSIMHU TJIaBHBIX TOCYyHapCTBECHHBIX CaHH-
TapHBIX Bpadell orpaHUYMBaThCS He MOTYT. B 3akonax PK He mpenycMoTpeHs! ycnoBus
OTpaHWYCHUH TpaB M CBOOOJ TPakIaH M IPaBO BBIIICYKa3aHHOTO TOHKHOCTHOTO JIMIIA
Ha UX BBeJcHUe Ha Tepputopuu Kasaxcrana. Takoil BbIBOJ SBISIETCS PE3y/bTaTOM aHa-
JI3a AEHCTBYIONINX 3aKOHOB U HE 3aTparuBacT BONPOocC (OopManbHONH BO3ZMOKHOCTH BBe-
JeHHs TaKUX OTPaHWYEHHH ITIABHBIM I'OCYAapCTBEHHBIM CAHUTAPHBIM BPauoM, €CITH Obl
COOTBETCTBYIOIINH 3aKOH OBLI.
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Bo-Bropsix, IlocTaHoBiIEHNE HE ABIAETCA HU HOPMAaTUBHBIM, HU HEHOPMAaTHUB-
HBIM TIPAaBOBBIM aKTOM, ITOCKOJIBKY BOOpPa B c€0sI COBOKYIHOCTh IPU3HAKOB 000MX
BUZIOB. BBUAYy 3TOro, MO>XHO FOBOPUTh O HAaJW4YUU KBa3UHOPMATHBHOIO IIPABOBOIO
aKTa, KOTOpBIM HE CONEPKUT HOPM IIpaBa, HO COAEPXKUT BJIACTHBIE IPEANMCAHUA,
pacnpoCTpaHAIINECs HA HHIUBUYyalbHO HEOIPEAEIEHHBIN KPYT JIUL, IeHCTBYIO-
mue 6e3 OmpeleleHHBIX BPEMEHHBIX PaMOK, U PacCUMTAHHBIE HAa HEOTHOKPATHOE
IIPUMEHEHHUE.

ITpenmonaraercss BO3MOXHBIM OTHeceHue [locTaHOBIEeHUH B OymymieM K aJIMHUHH-
CTPaTUBHBIM aKTaM, KOTOpble OyAyT SIBISTHCS HEHOPMATHBHBIMU MPAaBOBBIMU aKTaMU
U peryaupoBarbesi AJIMUHUCTPATUBHBIM IIPOLEypHO-IIpoliecCyalbHbIM KopekcoM PK.

B-Tperbux, NpakTHKa TrOCYAapCTB BHOBb IIOKa3blBA€T YHHUKAJIbHOCTb DPAa3BUTHA
IIPAaBOBOTO CO3HAHMS M PEarnpoBaHUs HA OAHY W Ty ke mpobnemy. Ecnmu mis ogHOTO
rocyAapcTBa BaXkHa (popMa aKTa, JUIs Ipyroro — ero cojeprkarelibHas JyacTb. B kaxkmom
HCCIIEZIOBAaHHOM CIly4ae pacKpbIBalOTCS aCIEKThI, KBUHTICCEHLIUSI KOTOPBIX 1103BOJIMIIA
Obl HallleMy TOCy#apcTBY M30exaTh MHOTUX OMMOOK. HeBO3MOXXHO rOBOPUTH O TOM,
9TO OJHU TIPaBa M CBOOOJIBI «BHIIICY 110 IOPUAMICCKON CHIIEC APYTUX IpaB U CBOOO, KaK
HEBO3MO>KHO F'OBOPHUTB U TOM, YTO MCKJIIOUEHUH U3 IOJHOMOYMH TPEX BETBEH BIIACTU HE
opBaetT. Ho mro0oe smelicTBue M pemeHne, MPUHAMAaEeMOe TOCYIapCTBOM B OTHOIICHHUN
rpakJjaH, JOJIKHbI BCEra HOCUTh 3aKOHHBIHM, 0OOCHOBAHHBIN U CHPaBEUIUBBIA Xapak-
Tep, ¥ KOTOpPBIE MOTYT OBITH IPOBEPEHBI HA COOMIOACHUE NAHHBIX KPUTCPUEB KOMIIC-
TEHTHBIM CYIOM.
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RULINGS OF THE CHIEF STATE SANITARY INSPECTORS:
LEGAL NATURE AND LEGALITY OF RESTRICTIONS
ON HUMAN RIGHTS AND FREEDOMS

Summary. This article deals with legal nature of the rulings of the Chief State Sanitary Inspectors,
possibility and legality of imposed restrictions on human rights during COVID-19 pandemic in
Kazakhstan.

Goal. The article aims at defining the legal nature of abovementioned rulings with determination
of their place within the Kazakhstan s legal system and legal norms that allow Sanitary Inspectors
to impose limitations on human rights. Imposed restrictions were evaluated in terms of their
compliance with both the Kazakhstani laws and international human rights law provisions.
The author analyzes current legal issues and does not aim at appealing the necessity of certain
restrictions to protect the public health.

Methods. Historical method, comparative legal analysis as well as studying and synthesis were
used during research.

Results. Analysis of the legal information and practice of certain states made it possible to come
to the following results. Rulings of the Chief State Sanitary Inspectors are neither normative
legal acts, nor non-normative legal acts. In other words, their position within Kazakhstan's legal
system is undefined. Also, there is no law that define criteria in accordance with which human
rights and freedoms could be restricted and no exhaustive list of rights and freedoms that might
be limited during massive spread of infectious and other dangerous diseases. The rulings didn t
follow the conditions stipulated in Kazakhstan's Constitution and International Covenant on civil
and political rights.

Conclusions. Uncertain position of the rulings of the Chief State Sanitary Inspectors makes it
necessary to regulate them within the newly adopted Administrative procedural and process-
related Code of the Republic of Kazakhstan that will enter into force on July 1%, 2021 and referring
to them as administrative acts. This will clarify the process of their adoption, enforcement and
appealing. Treatment of the rulings as administrative acts as well as introduction of legislative
amendments in terms of adoption of the exhaustive and complete list of human rights and freedoms
that might be restricted and the officials that might impose them will ensure the legality and legal
certainty related to human rights.

Keywords: human rights, pandemic, coronavirus disease, executive branch, Sanitary Inspector’s
powers, legality of the rulings, legal nature of the Sanitary Inspectors’ rulings.
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J0 YBAI'M ABTOPIB

Jo napyky npuiiMalThes HaykoBi cTarTi mpoBignux ¢axiBuip y rasmysi
ny0/1i4YHOro NpaBa, NPeICTABHUKIB IOPUANYHOT NIPAKTHKHU, MOJIOIAUX HAYKOBIiB.

TexHiuHi BAMOTH 10 0(POPMIICHHS CTATTi:

®opmar A 4; mons — 2 cM (HWKHE) X 2 cM (BepxHE), 3 cM (iiBe) X 1,5 cm (mpase);
abzan — 1,25 cm; MbkpsinkoBmid iHTepBan — 1,5 cm; mpudt — Times New Roman; kerib — 14.

O6csr crarti — Big 10 1o 20 cTopiHOK.

Y TekcTi CiJi BUKOPHCTOBYBATH CHMBOJIM 32 3pa3KoM: JIANKU «...», nedic (-),
tupe (), anoctpod ().

ITocaitoBHICT PO3MIIICHHS CTPYKTYPHUX €JIEMEHTIB y HAayKOBiM CTaTTi:

1. BkazyeTbcsa MOBOIO CTATTi (AHIIIKCHKOI0 00 HIMELBKOIO):

HAa3Ba;

Mpi3BUILE, iM 5, TI0 6aTHKOBI aBTOpa (-iB) cTATTI (HE OLIBIIE TBOX 0CI0);

mocaja, Micue poOoTH/HaBYaHHS, HAyKOBUI CTYIiHb, BUCHE 3BaHHA (3a HASBHICTIO),
€JIEKTPOHHA aJipeca;

PO3IIMPEHA aHOTAIlisl Ta KIIIOYOBi cioBa. B aHOTawii moBUHHA OyTH Taka CTPYKTypa:
Merta, Meromu, Pesymbratu Ta BucHoBkm. OOcsar aHotamii: minimym — 300 ciis,
MakcumyM — 350 ciiB. Jlo aHOTAaIIii 000B’A3KOBO JI01at0Th 5—10 KIIFOYOBUX CITiB.

2. TekcT cTarTi:

Beryn (Introduction) € 000B’S3KOBOI0 YaCTHHOIO POOOTH, B SIKi aBTOp BKa3ye
HOBM3HY TEMH Ta aKTyaJlbHICTh HAyKOBUX pillleHb. MeTa JOCIiKeHHS TOBUHHA OyTH
YiTKO BKa3aHa IMOPAJ 3 HAYKOBO-JOCIITHUIIBKUMH 3aBJaHHsAMH. HeoOXinmHO BKazaTw
METOJIOJIOTI0 AOCHIIKESHHS, JIOTIKY YSABIEHHS JIOCHIHPKEHOTO MaTepiamy.

OCHOBHUH TEKCT MOBMHEH OyTH MOIIIEHHM Ha 3MICTOBHI PO3IUIH 3 OKPEMHUMH
3arojoBKaMu (110 4-6 ciiB).

CraTTsd MOBHHHA MICTHTH BUCHOBKH 3 IpoBeaeHoro nociimkeras (Conclusions),
B SIKHX IIPEACTABIICHI PO3TOPHYTI KOHKPETHI BUCHOBKH 3 Pe3yJIbTaTaMH J0CHiKCHHS
i IEPCIIEKTHBH TONANBIINX JOCTIHKEHb Y IbOMY HAMPSMKY.

3. Cmcok BHKOpHCTaHUX pKepel. bibmiorpadiqHuil omuc CucKy 0(pOpPMITFOETHCS
3 ypaxyBaHHSIM po3pobneroro B 2015 poni HamionaneHoro cranaapry Yipaiau JCTY
8302:2015 «ladopmaris Ta gokymeHTanis. biOmiorpadiuyne mocwianHs. 3araibHi
MOJIOKEHHS Ta TpaBWIa CKIAJaHHM». 3a YMOBH HENMPAaBUIBHOTO O(QOPMIICHHS CIHCKY
BUKOPUCTAHUX JDKEPEI CTATTs MoXe OyTH BiXWIICHA PELICH3CHTAMH.

4. References. Oopmiroerses BimmoinHo 1o ctannapty APA (APA Style Reference
Citations). ABTOp (TpaHCHIT), Ha3Ba CTArTi (TPAHCIIT), Ha3Ba CTaTTi (B KBaJpaTHUX
Jy’KKax MMepeKIiaj] aHIiiChbKOI MOBOIO), Ha3Ba JKepea (TpaHCIIiT), BUXiAHI 1aHi (MicTo
3 MO3HAYEHHSAM aHIIIHCHKOI0 MOBOIO), BUAABHULITBO (TpaHciiT). Hanpuknan:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [in Ukrainian]
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Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.

TpancmiTepallisi iMeH Ta Mpi3BUIL 3 YKPATHCbKOT MOBHU 3[1HCHIOETHCS BIATIOBITHO 710
BumMmor [locranoBu Kabinery MinictpiB Ykpainu «IIpo BHOpsIIKyBaHHS TpaHCHIiTepamii
yKpaiHcbkoro angasity jgaruHuneto» Bia 27 ciunsg 2010 p. Ne 55.

TpaHncniTeparris 3 pociichbkoi MOBH 31ilicHIOEThCs BiAmoBinHo j0 [TOCT 7.79-2000.
Cucrema CTaHAAPTOB MO HHPOPMAIHHY, ONOIHOTEYHOMY U H3aTeNbCKoMy nemy. [1paBrna
TPAHCIUTEPALNH KHPHIUIOBCKOTO MICHMA JIATHHCKUM aJI(haBUTOM.

5. BxkazyeTbcsl yKpalHCHKOIO 1 aHINIIHCBKOIO (SKIO CTaTTIO IMOJAHO HIMELBKOIO
MOBOIO):

Ha3Ba;

pi3BHIIIe, iM 4, IO 6aThKOBI aBTOpAa (-iB) cTATTi (He OLbIIE IBOX 0Ci0);

mocaja, Micie poOOTH/HaBYaHH, HAyKOBHUU CTYIIiHb, BUCHE 3BaHHS (32 HAasBHICTIO),
CJICKTPOHHA ajpeca;

pO3ILIKpEeHa aHOTAallisl Ta KJIIOYO0Bi clioBa. B aHOoTalii moBUHHA OyTH Taka CTPyKTypa:
Meta, Metonu, Pesynbratu Ta BucHoBkm. OOcsr aHoramii: miHiMmym — 300 ciiB,
MakcumyM — 350 ciiB. Jlo aHoTaii 000B’I3K0BO 10Aar0Th 5—10 KITFOYOBHX CIIiB.

[NocnanHs Ha JiTEpaTypy MOAAIOTHCS Y TEKCTI TIIBKH B KPYTIIHX JTyXKKax:

[pu oMy KOXKeH TpPOMaTHUH YKpaiHH, SIKUH BiIOBITa€ BCTAHOBICHHM BUMOTaM
JI0 KaHAWJara Ha Tocajay MPOKypopa, Mae mpaBo 3BepHyTHcs a0 KpamidikamiiiHo-
JIUCIUILTIHAPHOT KOMicii MPOKYPOPIB i3 3asBOO MPO y4acTh y A0OOpI KaHAWAATIB Ha
nocany npokypopa (3Y «IIpo nmpokyparypy», 2015).

VYei crarTi, MO HAAXOMATh IO pENakiii MPOXOMITh 3aKPHUTE pPELEH3YBaHHS
Ta MEPEBIPSIIOTHCS Ha IUIAriar.

Penxoneris BmpaBi peLieH3yBaTH, pelaryBaTd, CKOPOUYBAaTH Ta BIAXWIATH CTaTTi.
VY pa3i HemoTpHMaHHS 3a3HAYEHHX BHMOT OO0 O(GOPMIICHHS PYKOIHUCIB PEIaKIis
3anmiiae 3a co0O0 MpaBo He po3niaaT iX. Pemakiis He 3aBKIM HMOALISE MO3HIIIO
aBToOpiB myOmnikamii. [lepeapyk craTelt MOXXIHMBHIL JHIIE 3 JO3BOTY PENAKIIii.
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BHUMAHUWIO ABTOPOB

K neyatu npuHUMAaKOTCA HAYYHbIE CTATHU BeAYLWIMX CHELHHATUCTOB B 00JaCTH
MyOJUYHOr0 MPaBa, NpeacTaBUTe el I0PUANYECKOil MPAKTUKH, MOJIOABIX YUEHbIX.

Texauueckue TpeOOBaHHUS K OPOPMIICHHUIO CTAThH:

®dopmar A 4; monst — 2 cM (HwkHee) X 2 cM (BepxHee), 3 cM (nieBoe) x 1,5 cM (mpaBoe)
a63ar — 1,25 cM; MexxeTpounsiit uaTepBai — 1,5 oM; mpudT — Times New Roman; kernb — 14.

O6wem cratbul — oT 10 10 20 cTpanumL.

B Tekcre cienyeT McCmonb30BaTh CHMBOIBI 10 00pasily: JAmKH «...», Aeduc (-),
tupe (), anoctpod ( ).

[TocnenoBarenbHOCTh pa3MEILIEHUs] CTPYKTYPHBIX JJIEMEHTOB B HAYYHOH CTaThe:

1. Yka3piBaeTcs Ha A3BIKE CTAThbH (QAHIITUHCKUH UM HEMEIKUH A3bIK):

Ha3BaHUE;

(dbamMuIns, UM, OTIECTBO aBTOpa (-0B) cTaThH (He OoJiee IBYX YEIIOBEK);

IOJDKHOCTh, MECTO paboTel / y4eObl, ydYeHas CTENeHb, YYEHOE 3BaHHE
(pu HaNMU4KM), SIEKTPOHHBIN aJipec;

pacimupeHHasi aHHOTAaIMsl U KIIIOYEBBIe ClIoBa. B aHHOTAalMU NODKHA OBITH Takas
crpykrypa: llems, Meronsl, Pesynsrarel u BeiBogsl. O0beM aHHOTAIMH: MUHUMYM —
300 ciioB, makcumyM — 350 citoB. K aHHOTaITNHM 00s13aTe)IBHO T00aBISIOT 5—10 KITF0UEBBIX
CJIOB WJIU CIIOBOCOYETAHUH.

2. TexcT cTaThu:

Beenenne (Introduction) siBnsiercst 00s3aTeNbHOM 4YacThiO PadOThI, B KOTOPOW aBTOP
YKa3bIBACT HOBU3HY TEMBI H aKTYaJIbHOCTh HAyYHBIX pertie Huil. Llens ncemenoBanmst 1omkHa
OBITh 4ETKO yKa3aHa psAI0M C HayYHO-MCCIIeI0BaTeNIbcKUMHU 3a1adamMu. Heobxonumo ykasarsb
METOIONIOTHIO UCCIIEI0BAHMS, JIOTHKY MPE/ICTABICHHUS UCCIIEIOBAHHOTO MaTepHaa.

OCHOBHO# TEKCT JOJDKEH OBITh pa3/IecH Ha COJIePKATEIbHBIC PAa3/IeIIbI C OTAETbHBIMH
3aroyioBKaMu (10 4-6 cIoB).

Crarbs TOJDKHA COIepKaTh BEIBOIBI M3 MpoBeaeHHoro nccnenoanus (Conclusions),
B KOTOPBIX TNPEACTaBICHbl pPa3BEPHYTble KOHKPETHHIE BBIBOABI IO peE3ylbTaraM
WCCIICIOBAHMSI U TIEPCIICKTHUBBI TaJIbHEUIIINX HCCIIEJOBAHUI B 5TOM HAIIPABICHHH.

3. CnucoK HCIONb30BAaHHBIX MCTOYHHUKOB. bubnmorpaduueckoe onmvucaHue CIHCKa
oopmisieTcs ¢ yderom pazpaboranHoro B 2015 romy HammonamsHOTO cTaHmapra
VYkpaunsl JJCTY 8302: 2015 «Mudopmauus u noxkymeHTtauusa. bubnuorpapuueckas
ccpiika. O01me MoIoKeH!s v IpaBuiia cocTapneHus». [[pu HenmpaBuinbHOM opopMIIeHUN
CIIUCKA JTUTEPATYPhI CTaThsl MOXKET OBITh OTKIIOHEHA PElICH3CHTAMH.

4. References. Odopmisiercss B coorBeTcTBUH co cTanmaproM APA (APA Style
Reference Citations). ABTOp (TpaHCIMT), Ha3BaHUE CTAaThbU (TPAHCIHT), Ha3BaHHE
cTaThbu (B KBaJpaTHBIX CKOOKaX MEPeBOJ HA aHIIIUICKHUH SI3bIK), HA3BaHHE MCTOYHHKA
(TpaHCIIUT), BBIXOAHBIC JaHHBIE (TOpOJ C 0003HAUYCHWEM HAa AHIJIMICKOM SI3BIKE),
n3aTenbeTBO (Tpancnut). K mpumepy:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [In Ukrainian]
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Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.

TpanciuTepanuss UMEH W (aMIWIHA C YKPAaHMHCKOTO sSI3bIKA B COOTBETCTBUU
c TpeboBarmsamu [locranosnenns Kabunera Murnctpos Ykpaussl «O0 ynopsaodeHIN
TPaHCIUTEPALUH YKPAUHCKOTO ajdaBuTa JaTHHULEH» oT 27 staBapst 2010 Ne 55.

TpaHciauTepalist C pPYCCKOTO SI3BIKA  OCYHIECTBISIETCSI B COOTBETCTBHH  C
I'OCT7.79-2000. Cuctema cTaHAapTOB 10 HH(POPMAIHHT, OHOTHOTEIHOMY U H3aTETECKOMY
nemny. [IpaBuna TpaHcauTepaii KHPUIDIOBCKOTO TIUChMA JIATHHCKUM aJI(DaBUTOM.

5. Yka3pIBaeTcsd Ha YKPaWHCKOM M aHIJIMICKOM sI3bIKE (€CJIM CTaTbio MOJAHO Ha
HEMEILIKOM SI3BIKE):

Ha3BaHUE,;

(hamwns, IMs, OTYECTBO aBTOpa (-OB) CTAThH (He OoJiee IBYX YCIIOBEK);

JOJDKHOCTB, MECTO paboThI / y4eObl, y4eHasl CTENIeHb, YIeHOE 3BaHue (IIPU HATUYUH),
ANEKTPOHHBIN afpec;

paciiupeHHas aHHOTalUs W KJIIOYeBble cjIoBa. B aHHOTauMu NOKHA OBITH Takas
ctpykrypa: Llens, Merozpl, Pesynbrarel u BeiBogpl. O0beM aHHOTAIIMA: MHHAMYM —
300 cnoB, makcumyMm — 350 cnoB. K anHOoTanmu 006s3arenbHO 100aBisoT S—10 KITto4eBbIX
CJIOB WJIU CJIOBOCOUYETAHU.

CchUIKM Ha TUTEpaTypy JaroTcs B TEKCTE TOJIBKO B KPYIVIBIX CKOOKaX:

IIpu 3TOM Kaxablil rpaXkAaHuH YKpauHbl, KOTOPBIN COOTBETCTBYET YCTaHOBIEHHBIM
TpeOOBaHMAM K KaHAMIATy Ha [JODKHOCTh IPOKYypopa, BIpaBe OOpaTHThCA
B KBaJM(PUKAIMOHHO-TUCIUILIIMHAPHOW KOMHCCHUHU TPOKYPOPOB C 3asBICHUEM 00
y4acTHH B 0TOOpE KaHAMATOB Ha JOKHOCTD pokypopa (3Y «O mpokypatype», 2015).

Bce crarem, mocTymaromme B pENakIMIO NPOXOAAT 3aKPBITOC PELCH3MPOBAHKE
U TPOBEPSAIOTCS Ha IUIaruar.

Penxomnerust BmpaBe perieH3UpOBaTh, PEAAKTHPOBATh, COKpAIlaTh W OTKJIOHSTH
crathu. B ciydae HecoOmroneHus yKka3aHHBIX TPeOOBaHUH 110 O(OPMIICHUIO PYKOITHCEH
pemaKIys OCTaBIseT 3a COOOHM mpaBO HE paccMaTpUBaTh HX. Pemakuns He Bcerma
paszmenseT MO3WMIUI0 aBTOpOB IyOnukanmid. [lepenedarka crareid BO3MOXHA TOJBKO
C paspeleHus PeaaKInH.
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FOR AUTHORS

We accept articles of leading specialists in the sphere of public law, representatives
of legal practice, young scientists.

Technical requirements for article composition:

Size A 4; fields — 2 cm (bottom) x 2 cm (top), 3 cm (left) x 1,5 cm (right);
indention — 1,25 c¢m; line spacing — 1,5 cm; font — Times New Roman; size — 14.

The article volume is from 10 to 20 pages.

It should be used symbols as follows: quotes ““...”, hyphen (-), dash (=), apostrophe (*).

Sequence of placement of structural elements in a research article:

1. It is indicated in the language of the article (English or German):

title;

surname, name, patronymic of author (-s) of the article (no more than two persons);

job position, place of employment/study, academic degree, rank (if any), e-mail;

expended summary and key words. The summary consists of the following
obligatory structure: Purpose, Methods, Results and Conclusions. Summary volume:
minimum — 300 words, maximum — 350 words. After the summary, it is necessary
to add 5-10 key words or phrases.

2. Text of the article:

Introduction is an obligatory part of the research, where the author indicates topicality
of the subject and actuality of scientific decisions. Goal of research should be clearly
indicated along with the research tasks. It is necessary to specify the methodology
of research, the logic of presentation of the investigated material.

The main text should be divided into content-rich sections with separate headings
(up to 4-6 words).

The article should contain conclusions from the study, which present detailed findings
from the study and the prospects for further research in this direction.

3. Bibliography. Bibliography description is carried out taking into account
the National Standard of Ukraine DSTU 8302: 2015 “Information and documentation.
Bibliographic reference. General principles and rules of composition”. Reviewers can
reject an article in the case of improper execution of bibliography.

4. References. It is composed according to standards APA (APA Style Reference
Citations). There is an author (transliteration), title of the article (in square brackets,
English translation), source name (transliteration), source data (city with the English
mark), publishing house (transliteration). For example:

Dikhtiievskyi, P. V., Lahniuk, O. M. (2015). Kadrove zabezpechennia sudiv zahalnoi
yurysdyktsii: administratyvno-pravovyi aspekt [Staff assistance of of courts of general
jurisdiction: administrative and legal aspect]. Kherson: Helevetyka. [in Ukrainian]

Bondarenko, 1. (2002). Sudova systema Ukrainy ta yii reformuvannia v suchasnykh
umovakh [Judicial system of Ukraine and its reforming in the modern conditions]. Pravo
Ukrainy, no. 8, pp. 37-39.
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Transliteration of names and surnames is carried out in accordance with
the requirements of the Resolution of the Cabinet of Ministers of Ukraine “On
Normalization of Transliteration of the Ukrainian Alphabet by Means of the Latin
Alphabet” dated January 27, 2010, No. 55.

Transliteration from Russian is carried out in accordance with GOST 7.79-2000.
System of standards on information, librarianship and publishing. Rules of transliteration
of Cyrillic script by Latin alphabet.

5. It is indicated in Ukrainian and English (if the article is submitted in German):

title;

surname, name, patronymic of author (-s) of the article (no more than two persons);

job position, place of employment/study, academic degree, rank (if any), e-mail;

extended summary and key words. Summary has to contain: subject of research,
methodology, goal and conclusions of research. The minimum volume of summary is
350 words.

References to the literature are given in the text only in parentheses:

At the same time, every citizen of Ukraine, who meets the established requirements
for a candidate for a post of prosecutor, has the right to appeal to the Qualification
Disciplinary Commission of Public Prosecutors with application of participation in
the selection of candidates on the post of prosecutor (The Law of Ukraine “On Public
Prosecution Service”, 2015).

All articles, which are sent to editorial office, pass a close review and are tested for
plagiarism presence.

Editorial board has the right to review, edit, reduce and reject the article. In the case
of neglect of mentioned requirements regarding manuscripts composition, editorial board
reserves the right to skip them. Editorial staff not always shares a position of authors.
Republication of articles is possible only with the consent of editorial board.

http://applaw.knu.ua/index.php/arkhiv-nomeriv/2-29-2020 125



HOTATKHA



HayKOBe BHJIAHHA

Admiriompanmubie
[MPABO i [NPOLEC

HAayKOBO-IIPAaKTUYHUN Ky pHAII

Ne 2 (29)/2020

Kopexmypa * H. Ilupoe
Komn tomepua eepcmra * FO. Cemenuenxo

ABTOpH OIyOJIIKOBAaHHX MaTepiaiiB HECYTh NOBHY BiJITOBIIaIbHICTh 32 MiAOIp,
TOYHICTh HABEJCHUX (DaKTiB, IIUTAT, CKOHOMIKO-CTATUCTHYHHX JAHUX,
BJACHUX IMEH Ta IHIIUX BiZOMOCTEN.

®opmar 70/100/1/16. Ym.-npyk. apk. 10,40. Haknan 300 npum. 3amos. Ne 0421/145.
T'apuitypa Times. ITamip odcer. Lludposuii npyk.
Minnucaxo o apyky 19.06.2020.

Bunasaununii 1im «IenbBeTHKaY
65101, Ykpaina, m. Oneca, Byin. [nmesi, 6/1.
Tenedonu: +38 (048) 709 38 69 , +38 (095) 934 48 28, +38 (097) 723 06 08
E-mail: mailbox@helvetica.com.ua
CBizonTBO Cy0’€KTa BUAABHAYOI CIIPABU
JIK Ne 6424 Bin 04.10.2018 p.



Scientific publication

Administrative
LAW and PROCESS

scientific and practical journal

Ne 2 (29)/2020

Proof reading N. Pyroh
Desktop publishing Yu. Semenchenko

The authors are fully responsible for the collation, accuracy of facts, quotes,
economic-statistical data, proper names and other information.

Format 70/100/1/16. Printer’s sheet 10.40. Circulation 300 copies. Order No 0421/145.
Typeface Times. Offset paper. Digital printing.
Authorized for printing as of 19.06.2020.

Publishing House “Helvetica”
65101, Ukraine, Odessa, 6/1 Inglizi St.
Telephone: +38 (048) 709 38 69, +38 (095) 934 48 28, +38 (097) 723 06 08
E-mail: mailbox@helvetica.com.ua
Certificate of a publishing entity IK No 6424 dated 04.10.2018



