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V]IK 347.453

NOPIBHAJIbHWI AHAJI3 NPABOBOIO PEIYJIIOBAHHS
NMPOLEAYPU BUBOPY MPUBATHOIO MAPTHEPA HA YMOBAX
AEPXABHO-MPUBATHOI'O NMAPTHEPCTBA

Y emammi docnioaxcyromucsa ocobausocmi npasogozo peeymosanus I y kpainax €C
na npuxnadi Ionvwi. IIposooumuvcs nopieHanrvhull ananiz npoyedypu subopy npueam-
HO20 napmuepa ma nepeoanHs uomy o6 ’ekmie nyoniunoi enacnocmi na ymosax JIIII.
Ha ocnosi nosumusnozo docsioy possumxy JII1 y Ionvwi po3pobaaiomsca nponosuyii
1000 80OCKOHANen s 3akonooasecmea Yipainu y cpepi JJIII1.

Kutio4oBi ci10Ba: jepikaBHO-IIPUBATHE APTHEPCTBO, IIPABOBE PETYIIFOBAHHS, 3eMIICKOPHC-
TYBaHHSI, EBPOIEHCHKE 3aKOHOIABCTBO, HAallIOHAJIbHE 3aKOHOAABCTBO y cepi ATIIT.

Mapisa baxypuHcbka,

KaHp. ropua. Hayk,
JOLEHT, OLEHT
kagenpu 3emesibHoro
Ta arpapHoro npasa
KuiBcbkoro
HaLioOHaIbHOro
yHIBEPDCUTETY IMEHI
Tapaca LlleB4eHka

IHocTranoBka mpodjeMH. YuacTb I€pikKaBU B €KOHO-
MLl 3aBK/IM MaJia CBOI 0COOIMBOCTI, TOJIOBHOIO 3 SIKMX €
mpiopuTeT peanizamii myomiaaoi GpyHKI{ Hax METOIO OTpH-
MaHHA TpuOyTKy. Ilpu 1pomMy o0AHOOCIOHE YIIpaBIiHHS
JIEP>)KaBOK, OKPEMHUMH TIiIPUEMCTBAMHU Ta IUIMMH Ta-
Jy3sSMH CKOHOMIKH JIOBEJIO CBOIO HEe(pEeKTHBHICTh, KPIiM
TOTO, MOCTIHHOIO MpobIIeMoro € Opak (piHAHCOBUX pecyp-
ciB. OHi€r0 3 MpoOIeM eKOHOMIYHOTO PO3BUTKY YKpaiHH
€ HEe3aJ0BUTBHII CTaH iHPPACTPYKTYPHOTO 3a0€3MeueHHS.
«Crparerist crajgoro po3BuTKy Ykpaina 2020» cepexn Ha-
psMiB pepopMyBaHHS 32 BEKTOPOM PO3BHUTKY BHU3HAUMIIA
pedopmu i B iHppaCTPyKTYpHIil cdepi, 30KpemMa Ha TpaHC-
MOPTi, B TEJIEKOMYHIKAIlii, JKUTIOBO-KOMyHaJIbHIH cepi.
HesBakatoun Ha MO3UTUBHUI JOCBiJ Oaratbox KpaiH, 30-
Kpema Kpain €Bpornelicbkoro Coro3y, MeXaHi3MH JiepiKaB-
Horo npuBaTHoro napraepctsa (nani — JIIIT) 3nauHOrO
MOIIMpPEHHS B YKpaiHi He HaOyH.

Mertoro cTarTi € HOCHIKEeHHS O0COOIMBOCTEH Mpa-
BoBoro perymosanus /I y kpainax €C Ha mpukiazi
[Monpmii. TTpoBoguThCs MOPIBHSUIBHUN aHAII3 IPOIie-
Jypy BUOOpPY TIPUBATHOTO TIApTHEpA Ta MEepeaHHs KoMy
00’€ekTiB myOaiuHOT BiacHocTi Ha ymoBax JIII1. Ha 6asi
MO3UTUBHOTO A0CBimy po3BuTKy I y ITombrmi po3po0-
JISIFOTBCST TIPONO3HUIIT OO BIOCKOHAJICHHS 3aKOHOIAB-
cTBa Ykpainu y cdepi AL

Ocob6nmuBocti 3emiekopuctyBanHs y chepi JIIIT
pO3MIANaTh y CBOIX gociipkeHHsx O. M. BiHHUEK,

42

Anminictparusze npaso i mporec. — Ne 1(19). —2017.



3AT'AJIBHE AIMIHICTPATUBHE ITPABO

A. M. Mipomanuenko, B. I. Cemuuk,
B. B. Hocik Ta iami. [IpoGremam po3-
Butky AT npuainseTscs 3HauHa yBara
B CYy4YaCHHX HAyKOBHX ITyOIiKaIlisx, ce-
pe SIKUX BapTO BIIMITUTH TMpaIli TaKUX
yueHux, sik B. M. Bakynenko, 1. B. 3a-
narpin, K. B. TMasmok, O. IO Camotini-
KOB Ta iHIII.

Bukiaaa ocHOBHOro marepiady.
AHai3 HayKOBHX MyOIiKaIiii moxasas,
o0 MDKHApOJHA IIeperoBa MpaKTHKA
MOCTIHHO yTO4HIOE KoHuemiito JIITIT
3aBISIKH 3yCHIUIIM MIKHAPOIHUX 1HCTH-
TYIIN, TaKUX sIK €BpOTICHChKAa KOMICis
a6o Komicis OOH 3 Mi>kHapoiHOTO TOP-
rosoro npasa (nam — «UNCITRALy»).

Busznauenns [II1I1, nane €Bpomeii-
CBHKOIO KOMICI€r0 B «3ejieHiil KHU31 010
Jep KaBHO-TIPUBATHUX ITAPTHEPCTB Ta
3aKOHOJ/IaBCTBA CITIBTOBApUCTBA y chepi
JIepKaBHUX KOHTPAKTIB Ta KOHIECIi»
[1] (mami — «3enena kaura €C momo
AIIT»), omyOnikoBaniii B 2004 por,
nogae JIIIT sk pisHOMaHITHI «popmu
CIiBOpali MDK OpraHaMu JIep>KaBHOL
BJIaJA Ta JIJIOBUM CITIBTOBAPHCTBOM,
METOI0 5IKO1 € 3a0e3nedeHHst (iHaHCy-
BaHHs, OyJIBHUIITBA, PEKOHCTPYKIIi,
YIpaBIIiHHA Ta 00CIIyTOByBaHHs 1H(pa-
CTPYKTYPH UH HAJAHHS TTOCITYT».

3enena kaura €C momxo JIIT wami-
qy€ YOTHPH CNeMEHTH, Ki 3a3BUYal Xa-
pakrepusyrots JI1IT:

1) BiIHOCHO ITOBTa TPUBAIICTH BiJ-
HOCHH, fIKi mepea0dayaroTh CIIBIPALIO
MK JIepKaBHHM TapTHEPOM 1 MpHUBAT-
HUM TApTHEPOM 3 Pi3HOMAHITHUX ac-
MeKTIB 3aITAHOBAHOTO TPOCKTY;

2) meton (hiHAHCYBaHHS MPOEKTY,
JaCTKOBO 33 PaxyHOK HMPUBATHOTO CEK-
TOPY, @ YaCTKOBO 32 PaxXyHOK KOMILJIEK-
CHHUX JIOMOBIIEHOCTEH MK pi3HOMaHIT-
HUMH cyO’kTamu. He3Bakaroun Ha I,

B OKPEMHX BHITaJKaX MOXKIHBE 3ay-
YEeHHS JICP’)KABHUX KOIITIB, MPUUOMY Yy
BEJIMKHX PO3MIpax;

3) BaxJIMBa poOJIb OpraHizarii-exc-
IJTyaTaHTa, sika Oepe yJacTh Ha pi3HO-
MaHITHUX CTaJlisIX MPOEKTY (IIPOCKTY-
BaHHS, 3aBEpIICHHS, BIPOBAIKCHHS,
¢dinancyBanHs). JepxaBHuil mapTHEp
MIePEBAKHO KOHIICHTPYETHCSI HA BHU3HA-
YeHHI IIJIeH, IKUX HEeOOXiTHO ITOCSATTH
CTOCOBHO IyOJIIYHOTO 1HTEpecy, AKOCTi
HAIaHUX TIOCIYT Ta IOJIITHKH IIHOYTBO-
pEHHSI, a TaKOXK BIJIMOBIJIA€ 32 MOHITO-
PUHT 32 JIOCSATHEHHS IHX IIUICH;

4) po3MOoiIT PU3UKIB MIXK JIEp)KaHUM
MApTHEPOM Ta TPUBATHUM TAPTHEPOM,
JI0 SIKOTO TIEPEXOIATh PU3HKH, SIK1 3a3BU-
qaif 6epe Ha cebe JiepKaBHUM TapTHEP.
Onnax JI1IT He o3Hauae, 1110 TPUBATHUMA
napTHep o0OB’s3K0BO Oepe Ha cebe Bci
pHY3HKH 200 HABITH JIEBOBY YACTKY PH3U-
KiB, ITOB’sI3aHMX 13 TIpoekToM. KoHkper-
HUW pO3MOJII PU3UKIB BU3HAYAETHCS B
KOXKHOMY OKPEMOMY BHWITQJKy BiIO-
BIJIHO IO 3[IaTHOCTI CTOPIH KOHTPOIIO-
BaTH PU3HK Ta BIIOPATHCH i3 HUM.

Bignosiguo no «3enenol kauru €C
mono MIII» smacue I perymo-
I0TbCsST HE 3akoHonaBcTBoM €C, a 3a-
ranpHUMH nipuHIMnamu Jlorosopy €C
Ta/abo mpaswiamu €C moa0 JepiKaB-
HUX KOHTPAKTIB Ta KOHIIECIH.

V cBoemy IloBigomiieHHi Tpo nep-
YKaBHO-TIPUBATHE MAPTHEPCTBO Ta 3aKO-
HoaaBcTBO CIIBTOBAapUCTB MPO AEpKaBHi
3aKyImiBIl 1 KOHIECIi, OMPHIIIOHEHOMY
B 2005 pori, €Bponeiicbka KOMiCis Tij-
TBEpIIWIIA, IO HE iICHYE MOTpedH y crie-
niagrpHOMY 3akoHonmaBcTBi 1ogo JIITIT
Ha piBHI €C, OCKIIbKH BOHA BBaXKaE, 1110
JIIIT mae perymoBaTuch 3aKOHOZAB-
ctBoM €C 11070 AepKaBHUX KOHTPAK-
TiB 200 MI0/10 KOHIIECIH.
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BiamnosigHO 70 3arajibHUAX TPHHIIH-
niB JloroBopy €C KOHTpakTH Ipo Aep-
JKaBHY 3aKyHiBIIO pOOIT, TOBapiB UM
MOCTYT Ta NMUTAHHS KOHIIECIl HA TaHUN
MOMEHT PEryIoThCS  JUPEKTHBOIO
2014/24/€ [2], dupextusoro 2014/23/
€C [3] ta HupektuBoro 2014/25/€C
[4]. IIpy 1IbOMY CTOCOBHO KOHIIECiH
«3enena kaura €C mrono JIII» 3a3na-
9ae: «...J0 MPaBHI, SKi PETYIIOI0Th Ha-
JaHHS KOHLIECIH HAa HAJaHHS MOCIYT
3aCTOCOBYIOTHCS, 3 OINISAY Ha TOCH-
JIAHHS, TPUHIIHIY, 3a3HAYCHI B CTATTIX
43 ta 49 JloroBopy, 30Kpema, MpHH-
LUK [IPO30POCTi, PIBHOTO CTABICHHS,
MIPOITOPIIIMHOCTI Ta B3aEMHOTO BH3Ha-
HHs» [5].

HupektuBun €C 3 mnuTaHb 37iH-
CHCHHS JCpXKaBHUX 3aKyIiBelb Ta
KOHIIeCiT TIOIIHMPIOIOTh CBOKO cdepy il
Ha BCl OpraHd JIep:KaBHOI BIIAIH 1 Tij-
MIPHEMCTBA, a TAKOXK Ha TIEBHI MIPUBATHI
Ta KOMYHAJIbHI MiJIPHEMCTBA, IO Ma-
FOTh CIICIiaIbHI PUBIJIET, TOKIIATAK0YH
000B’sI130K Ha JIep’KaBHI HiANPHEMCTBA
yKJIaaTi OUTBII KOHTPAKTH Yepe3 KOH-
KypEHTHI Ta Ipo30pi Npo1eypH, 3aCHO-
BaHI Ha 00’€KTMBHUX KPHUTEPIsX, BCTa-
HOBJICHUX 3a3/1aJIerib. 3 TaKOI METOI0
JMpEKTHUBH MICTATH TPABMIIA IIOAO: BH-
MOT JI0 ONyOJiKyBaHHS, PI3HUX KOHKY-
PCHTHHX HPOLEAYp, SIKi BUKOPUCTOBY-
FOTBCSL JUUISL PI3HUX BHJIIB KOHTPAKTIB,
Ta BUMOTH CTOCOBHO THIIIB KPUTEPIiB i
cneuuikamiid, sSKi MalOTh BUKOPUCTO-
BYBATHUCh TIiJI Yac 3IIHCHEHHS JIepKaB-
HUX 3aKyIiBEJIb.

JeranbHi paBuna JlupekTus 3a3ma-
JIET1/Ib 3aCTOCOBYIOTHCS B MEXKaX 1 BHIIE
CTEIiaIbHO BCTAHOBJICHUX JTUPEKTH-
Bamu MeX. HalioHanbHe 3aKOHOIAB-
ctBo KpaiH €C 3aCTOCOBYETHCS, SKIIO
noroBopu 'y cdepi I BuKOHYIOTHCS

HUKYE OPOTOBUX 3HAYEHb A0 MEHIIUX
KOHTPAKTIB 1, KpIM TOTO, KOXXKHa Jep-
»kaBa — wieH €C Mae CBOIO HAIIOHATBHY
cucremy 3akoHomaBctBa y chepi JIII,
110 MO€IHY€ HALlIOHAJIBHI [TpaBHJiIa 3 BU-
moramu upexrus €C.

Pozsutox I y Ilonbuii mouaBcs
3 y3araJbHEHHS J0cBiny kpain €C cTo-
COBHO JIep»KaBHOTO IapTHEpCTBa il BU-
3HAYCHHS €IMHUX TEPMIHIB 1 MPaBOBUX
paMOK  KOHIIECIHHOIO 3aKOHO/IaBCTBa
[Monpmi. ¥ 2003 pomi Oynu mpUAHATI
[IpaBuna Ui yCIHIIIHOTO JepKaBHO-
IPUBATHOTO MApTHEPCTBA, IO y3arajib-
Hioe monoxeHHs Kepisauursa OOH
UNCITRAL, amanToBane a0 3aKOHO-
naBctBa €Bporeiicbkoro Corosy. «3e-
JeHa KHHTA Jep’KaBHO-TIPHUBATHOTO
napTHepcTBay, npuiinara y 2004 por,
y3arajbHUIa TOJOKEHHS MOMEepenHixX
JIOKYMEHTIB BIJHOCHO PIi3HOMaHITHUX
mupektuB €C Ta MOCBily KpaiH, IO
BXOJATH JI0 CKJIQAy €BPONEHCHKOT CIIib-
HOTH [6].

ITicnst aganralii MOJBCHKOTO 3aKO-
HomaBcTBa y cepi AT no noxymeHTiB
1 IUpeKTUB €BPOIEHCHKOTO COI03y Oyiu
MpUKAHATI 0a30Bi 3aKOHO/IABYI aKTH, 110
perymoroTh utauus [I1I1, 30kpema 3a-
koH Bijx 19 rpynus 2008 poky npo aep-
JKaBHO-IIPUBATHE MapTHEPCTBO Ta 3aKOH
Bix 9 ciuns 2009 poky npo KoHiecii Ha
poboTu abo mociyru.

Bka3zaHi 3akoHOIABYl aKTW BU3HA-
YUK TIPUHIMIK  CIIBIpAIl JIepKaB-
HOTO OpraHy Ta MPUBATHOTO MapTHEPA B
pamkax HIIII, mera saxoroe — crijibHe
3OiICHEHHS TIPOCKTY, 3aCHOBAHOTO Ha
MOl 3aBJaHb 1 PU3UKIB MiXK JIepKaB-
HIM OPTaHOM i TIPHBATHUM HapTHEPOM.
IIpaBoBe perymtoBanHs nwurtanp JIII1
3MIACHIOETBCS W 1HITUMH HOPMAaTHBHO-
MpaBoBUMHU akTamMu (3akoHOoM Bix 29
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ciung 2004 p. nmpo aepkaBHI 3aKyMiBIIi,
10 BU3HAYAE MPABHUIIA 1 TIPOLICAYPH IS
JICpKaBHUX 3aKyIliBeNb, MPaBOBOTO 3a-
XHUCTY, KOHTPOIIO JepXKaBHHUX 3aKylli-
BEJIb Ta 3aKyIiBEJIb KOMITIETCHTHUMH Op-
ranamu; 3akoHoM Bix 20 rpyaas 1996 p.
PO MYHIIIUTIATbHI OPTaHH, 110 BCTAHOB-
JIO€ MPUHIUIHY 1 GOpMU MyHIITUIAIb-
HUX OpraHiB MICIIEBOIO CaMOBPSIY-
BaHHS, 1110 CTOCY€EThCSI BUKOHAHHSI HUIMH
3aBJaHb, 3 METOIO 3aJOBOJICHHS KOJICK-
TUBHUX TOTPEO MICIIEBOTO CIiBTOBapH-
ctBa; 3akoHOM Bijg 27 xoBTHS 1994 p.
Mpo IUIaTHI aBToMaricTpam i pecry0-
JIKAHCHKUH JOpOXHINA (QOHI, MO BU-
3Ha4a€ yMOBH JIJISl TIJTOTOBKH OyIiB-
HUITBA, (piHAHCYBaHHs Oy/IIBHUIITBA,
MpaBWI TPOBEJCHHS TEHIEPHHUX TIPO-
neAyp s OyIiBHHUIITBA Ta €KCILIyaTa-
ii a0o TITBKM eKCIUTyaTallil TUIaTHUX
ABTOJIOPIT, MPUHIMIK YKIAIaHHS YTOJ
3 OymiBHMIITBA Ta €KCIUTyaraii, a Ta-
KOX BH3HA4Ya€ KOMIICTCHTHI OpPraHH B
[IUX MTUTAHHAX; 3aKOHOM Bijg 21 cepriHs
1997 p. 3 ynpaBiiHHS HEPYXOMICTIO,
10 BCTAHOBJIKOE IMTPaBUIIA: YIIPABIIHHS
HEPYXOMOT0 MaifHa, 110 HaJIeKHUTh 10
JIep>KaBHOT CKapOHHIII a00 MicIeBUM
opraHaMm BJIaJid, Oy MaliHa Ta HOTO
KOHCOJIIallii; MpaBuia eKcrpormpiamii
Ta TIOBEPHEHHS BiAUYKEHOTO MaiiHa;
BCTAHOBIIFOE YacTKy y BHTpaTax Oy-
JUIBHUIITBA 00’ €KTIB TEXHIYHOI iH{(pa-
CTPYKTYpH; OIIIHIOBaHHS HEPYXOMOCTI
Ta mnpodeciiiHol AiSUIBHOCTI, METOI0
SKOT € YNpaBIiHHSA HEPYXOMHUM Maki-
HOM).

[Ipu 11bOMy 3aKOHOJIABCTBO YKpaiHU
Mac 1ICTOTHI BIAMIHHOCTI BiJ 3aKOHOIaB-
4oi 06a3u kpain €C CTOCOBHO JiepiKaBHO-
MPUBATHOTO MAPTHEPCTBA 1 € 3aHAATO
3aperynpoBaHuM. Came TOMY OJIHUM 13
HAMpPSIMIB YIOCKOHAJICHHS BITYU3HSIHOTO

3aKOHOABCTBa Mae OyTH iMIIEMEHTa-
i MDKHAPOJHOTO Ta €BPOIEHCHKOTO
3aKOHOJaBCTBa. 30KpeMa JOLiJIbHO
aIanTyBaTH YKpaiHChKE 3aKOHOAABCTBO
no Bumor KepiBHHIITBA 3 JeprKaBHO-
npusatHoro naptHepctBa UNCITRAL
OOH ra «3eneHoi KHUTH 3 JIepKaBHO-
MIPUBATHOTO MapTHEpcTBa €BpoTEch-
KOi KOMICii».

HenonikoM ykpaiHCHKOTO 3aKOHO-
JABCTBA € TIOKJIAJICHHS ITOBHOBA)KCHB
3 IPUUAHSATTS KIFOUOBHX PIlIeHb y cepi
AT na KaGiner MinicTpiB YkpaiHu,
Toji sk y [Tosbmi y OiTbIIOCT BUNIA/IKIB
Ha Il OpPraHd IOKIAJCHA JIUIIE KOHT-
pornbHA (YHKIIIS 1 BU3HAUCHHS 3aralib-
HUX TpaBWJI, a BCl PILLIEHHS CTOCOBHO
KOHKPETHHX TPOCKTIB MpHiiMae myo-
TYHUI mapTHep — iHILIaTOp Yroiau
Ipo Jep)KaBHO-NIPUBATHE ITapTHEP-
CTBO, SIKMM BIJIMIOBIJIHO JO JOCBiIY
[Tospii MOXYTH OyTH Maiike Bci ic-
HYyI041 (OpMHU TPOMaJCHKOI BIIACHOCTI,
B TOMY YHUCJIi 1 IAIPUEMCTBA JIePKaB-
HOT 00 KOMYHaJIbHOI BIIACHOCTI, SIKIIO
MapTHEPCTBO 3 TIPUBATHOIO cdeporio
Mae iCTOTHI IepeBaru mij yac peai-
3aIii TUX YM IHITUX MPOCKTiB. BUHSAT-
KOM, SIK TIPaBWJIO, € MPOEKTH y cdepi
JiepKaBHO1 Oe3reku ta o0opoHHU. Pa-
30M 3 TUM BUHSITKOBHH TEpEiK Aep-
KaBHHX MapTHepiB y . 1 cT. 1 3akoHy
«IIpo nep:kaBHO-TIPUBATHE IMapTHEP-
CTBO B VYKpaiHi» [7], IO BUKIOYAE
y4acTh JEPKaBHUX Ta KOMYHaJIbHUX
MIMPUEMCTB, SK TyONIYHUX MapT-
HEepiB, 3HAYHO OOMEXKYE MOMKIUBOCTI
po3sutky I B YkpaiHi.

Ille onmHiero 3 BiAMIHHOCTEH ykpa-
{HCBKOTO Ta TOJBCHKOTO 3aKOHOMAB-
cTBa € pi3Hi cdepu 3acrocyBanus JII1.
V Ionbmii BorK 3Ha4HO mupiri. Jlo mpo-
extiB JAIIIT MoxyTh Hasexatu Oyab-sKi
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YIOU MK JICPIKABHUM MAPTHEPOM, IO
OB’ s13aH1 3 OyJAIBHHIITBOM a00 pPEKOH-
CTPYKIIi€t0 00’ €KTIB; HAJJAaHHSIM ITOCIYT;
BHKOHaHHSM poOIT. B VkpaiHi k 3aKkoH
BH3HAUA€ KOHKPETHI cdepu 3acTocy-
BanHs J{[1I1, mo 3HauHO 0OMEXKYE MOK-
JIUBOCTI 3aCTOCYBAaHHS IMPOEKTIB B 1H-
mux cepax rpomMasicbKoro CeKTopy, sKi
MOTpeOyIOTh IHBECTHIIIH Bijl MPUBATHUX
napTHepiB. Y JaHOMY pasi JOLiIbHO 3a-
CTOCYBATH MOJIbCHKUNA JOCBiJI, KOJH IO
cepu nep>kaBHO-TIPUBATHOTO ApTHEP-
CTBa HaJexaTb ycl Cy0’ €KTH Trpomaj-
CBKOTO CEKTOpY, II[0 MAIOTh 3HAYHY Yac-
THUHY CYCIIIBHOTO (piHaHCYBaHHS.

[MoTpeOyroTh PO3MUPEHHS TAKOK
(dbopMH JepKaBHOIO TAPTHEPCTBA, TKUMHU
BIZIMTOBIZTHO JI0 3aKOHOJABCTBA YKpaiHW
MOXYTh OyTH KOHIIECISI Ta CIIUTHHA JTisTh-
HICTh, TOA1 SIK MDKHApOJHI HOPMHU pO3-
DJISA0Th 3HAYHO O1ITBIIE MOKIHBOCTEH
MapTHEPCTBA, HANPHUKIAT, CTBOPCHHS
HOBOTO aKI[IOHEPHOTO MiANPHEMCTBA
JUIA  peaizaiii CyCIUIbHO 3HAYMMHUX
MIPOEKTIB.

€ mie psa IHIIUX HOPM, IO 3Ha-
YHO 3BY)KYIOTh 3aCTOCYBaHHS B YKpa-
a1 mexanizmiB [III1. 3okpema, cT. 6
3akony Ykpainu «IIpo gepxaBHO-TIpU-
BaTHE MAapTHEPCTBO» Iepeadadae s
MIPUBaTHOTO IMapTHEpa HEOOXiAHICTD
3aCTOCYBaHHS IPABHI JEP’KAaBHUX 3a-
KYyIiBEIb, B TOH 9ac K KOHKYPEHTI Me-
XaHI3MH Bke Oylar BUKOPUCTaHI MpPH
BH3HAYCHHI TNPUBAaTHOTO ITapTHEpa B
mpoekti JAII1. 3rigHo 3 MONBCHKUM J10-
CBIJOM TMIicCIisi MPOBEIEHHS KOHKYPCY
3 BHOOpPY NPUBATHOTO TapTHEpPa BCS
BIAMOBIATBHICTE 3a peatizaliio IMmpo-
eKTy Iep KaBHO-TIPUBATHOTO IApTHEP-
CTBa, B TOMY YHCII 3a IPOLEAypy 3a-
KyIiBIi HEOOXiTHMX MarepiamiB abo
BUOIp CyOmmiIpsiIHUKIB JIGKUTH yKe Ha

npuBatHomMy mapTHepi. Hepeanizona-
HUH B YKpaiHi CBITOBUH JIOCBIJ, 10O
MOXJIUBOCTI nepeanus o0’ extiB ATTIT
y BIIACHICTh TPHUBATHOTO TapTHEpa
micns 3aBepiieHHs npoekty AT

OKkpeMoi yBaru 3aciyroBye 0coOIu-
BICTh HaJIaHHSI il BUKOPUCTAHHS 3¢MeJTb-
HUX JUISHOK, HEOOXITHUX I pealri-
3arii npoekri JIITII. CeiToBuii 10CBix
BKa3ye Ha Te, MO0 KOJIU HOBUH 00 €KT
iH(pacTpyKTYypH nepenadadaeTbes mooy-
JyBaTH Ha 3eMEJNIbHIN JUISHIN, SKa Iie-
pebyBae y myOmiuHild BracHOCTI (TOOTO
Ha JIUISHIN, [0 HAJEeKUTh OpraHi3a-
1ii-3aMOBHMKY YH IHIIOMY IIyOJi4HOMY
oprany) abo KoJM MoOBa Hje Mpo Mo-
JIEpHI3aLil0 M PEKOHCTPYKIIIO BXKe ic-
HYF040ro 00’€ekTa iH(ppacTpyKkTypH, Ha-
IaHHS Takol AIIAHKH abo 00’ckra B
PO3NOPSIIKEHHST KOHIIECIOHEepa 3a3BH-
yail 3M1HCHIOBATUMETLCS. MOr0 BIIACHU-
koM. Opranizaiisi-3aMOBHUK 3a3BHYaid
Oepe Ha ceOe BIAMOBINATLHICTL 32 Ha-
JaHHSA 3€MEJbHOI TINSHKM, HeoOXimd-
HOIT JJIs peastizallii IpoeKTy, 3 TUM 1100
VHUKHYTH 3aliBUX 3aTPUMOK a00 301JTb-
[ICHHS TPOEKTHUX BUTPAT y Pe3yJbTaTi
npuadanHs 3emuti. Oprasizaiisi-3aMoB-
HUK MOXE KYITUTH HEOOX1/IHY 3eMeIbHY
JIUISTHKY Outs 11 BIacHUKIB 200, SIKIIO
e HeoOXiJHO, mpuadaTH 11 y mpUMyco-
BOMY TTOPSIJIKY.

IIpomnenypa, 3a JOMOMOTOIO SIKOT
MpUBaTHA BIACHICTh Y NMPUMYCOBOMY
MOPsIIKY HAOyBA€EThCS yPSIJIOM 13 BUILIA-
TOKO BJIACHUKAM HAJIEKHOI KOMITeHcALl
1 sIKa B HAI[IOHAJBHHUX MPABOBUX CHCTE-
MaX OIMHCYETHCS 32 JOITOMOTOK Pi3HUX
TEXHIYHUX TEPMIHIB, TaKHX SIK «EKC-
npomnpiaiis», chorogHi KepiBHHIITBOM
HA3MBAEThCS «IPUIOAHHAM Y MPUMY-
COBOMY TOPSIIKY». Y KpaiHax, jJe 3a-
KOHOJIABCTBO Tepe0adae KiibKa BHIIB
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MpOLeAyp A TPUAOGAHHS Y MPHUMY-
COBOMY TIOPSIZAKY, OyIe, MOXKIIMBO, JI0-
LOUTBHO YHOBHOBOKUTH KOMIICTEHTHI
myOJIIYHI OpraHu 31MCHIOBATH BC1 TIPH-
n0aHHs, He0OX1/1H1 A1 TOTPEO MPOEKTiB
y rany3i iHppacTpyKTypH, mo ¢iHaHCY-
FOTHCS 3 TIPUBATHHUX JDKEPEJT, BIIMOBIIHO
3 HaleEeKTUBHIIIOW 3 IUX TPOLEIYP,
HAINPUKIIA] 33 JOTIOMOTOI0 CIEHiaTbHUX
poIeyp, SKi B psijii KpaiH 3aCTOCOBY-
FOThCSI Yepe3 HACTIMHHI moTpedu myo-
JTIYHOTO XapakTepy.

[ToBHOBaKEHHSIMU Ha TPUAOAHHS
BIACHOCTI Yy IPHUMYCOBOMY TIOPSIIKY
3a3BUYAll HATIIAETHCS YPSiI, MPOTE 3a-
KOHOJJABCTBO HU3KH KpaiH TakoX J0-
3BOJISIE omeparopaM iHPPACTPYKTYpH
abo mocTadambHUKaM 3arajlbHOIOC-
TYIHUX MOCIYT (HAPUKIIAJI, 3aTi3HUY-
HUM KOMITaHisIM, YCTaHOBaM, IO Bif-
MOBIJAIOTh 32 €HEPrornocradyaHHs, ado
Teae)OHHUM KOMIIaHisiM) BUKOHYBaTH
MeBHI Jii 3 METOI MPHUMYCOBOTO IMpPH-
JOaHHSI TIPUBATHOI BJIACHOCTI, SKa I10-
TpiOHa Ans HaJaHHS ab0 PO3IMIUPEHHS
Ha/IaHHS iX mOCIyT HaceneHHIo. [Ipak-
THKa LUX KpaiH Mokasajia, o 0co0-
JUBO Yy BHITAJKaX, KOJIU PIilIEHHS PO
BHUILIATy KOMIICHCAIil BIIACHHKAM
MaifHa BHHOCHUTHCS 3 JIOIIOMOTOIO CY-
JOBUX TIPOLENyp, AOLIIBHO JeJery-
BaTH KOHIIECIOHEPY IPaBO BUKOHYBATH
MeBHI Aii, OB s13aH1 3 MPUAOAHHIM Y
MIPUMYCOBOMY TOPSJIKY, 31 30epekeH-
HAM 3a YpSJOM BIJANOBIJANIBHOCTI 3a
BKMBAHHS THX 3aXOMiB, SKI 3TiAHO 3
BiJIMIOBITHUM 3aKOHOJABCTBOM PO3IJISi-
JAIOTHCS K HEOOXiJHI YMOBH JUIs T10-
PYIICHHS MPOLEAYp, CIPSIMOBAaHUX Ha
npua0aHHs  BIAMOBIAHOI BIACHOCTI.
VYV pa3i npuabaHHs 3eMenbHa JiIsTHKA
4acTO CTa€ TyOJNIYHOK BJIACHICTIO,
X04ua B PsJli BUMAJAKIB 3aKOHOJABCTBO

MOJKE JJO3BOJISATH OpraHizalii-3aMOBHU-
KOBI W KOHIIECIOHEPOBI1 TIOTOKYBATH
IHIIUHI TOPSAOK 3 ypaxyBaHHAM iX Bif-
MOBITHUX YACTOK y BUTpaTax Ha IpH-
n0aHHS BIIACHOCTI.

Y TuX BHUNAAKAX, KOIU Ui OTPHU-
MaHHs JIOCTYIy JI0 Oy/liBeTbHOTO Maii-
JlaHYMKa a00 BHKOHAHHS OyIb-IKHX
poOIT uM OOCIIyroByBaHHS OyIb-IKHX
00’ €KTIB, HEOOXITHUX ISl HAJaHHS BiJl-
TTOBIJTHOT MTOCTYTH, KOHIIECIOHEPOBI -
€TBCS TIPABO HA TPAH3UTHUH MPOi31 1O
Teputopii ado yepes TepUTOPito, 0 Ha-
JISKUATH TPETIH CTOpOHAM (HAIPUKIA,
JUTSL BCTAHOBIICHHS IOPOXKHIX 3HAKIB Ha
MPUJICTINX 3€MENbHUX UITHKAX; IS
BCTAHOBJICHHSI IIOTIT 200 JIiHIN eJIeKTPO-
nepesadi Ha TEPUTOPii, IO HAICKHUTH
TPETIM CTOpOHaM; ANl MOHTaxy abo
00CITyroByBaHHsI TpaHC(HOPMATOPHOTO
i peneitHoro oOMaAHaHHS; IS MiAPi3y-
BaHHS JIEpEB, SKi 3aBayKaroTh TenedoH-
HUM JIHISAM 1 SKi CTOSTh HA CyMDKHIH
TepuTopii, abo mIs yKIagaHHS TPYyO
Ha(TO-, Ta30- UM BOJONPOBOJY), MOXKE
BUHUKHYTH HEOOXIJHICTh Y CIelialb-
HUX MeXaHi3Max.

Jls mo3HaYeHHS IpaBa BHKOPHCTO-
BYBaTH BJIACHICTH 1HIIOI 0COOU 3 KOH-
KPETHOI0O METOI0 a0 BHKOHYBaTH Ha
foro tepuropii neBHi poOOTH, K Mpa-
BHJIO, 3aCTOCOBYETBCS TEPMiH «CEpBi-
Ty™». CepBiTyTH 3a3BHYail NOTPEeOyIOTh
3TONM BIACHHUKA MaifHa, CTOCOBHO SIKOTO
BOHU BCTAHOBIIOIOTBCS, SIKIIO TLITBKA
Taki TpaBa He TepenadadeHi 3aKOHOM.
[MoknamanHs Ha KOHIIECIOHEpa BiAIO-
BiJTAJILHOCTI 3a OTPUMAaHHS CEpPBITYTIiB
0e3rocepeIHbO Bijl BIACHUKIB BiJIIO-
BITHOT BJIACHOCTI HailyacTille HE € JI0-
CTaTHBO OINEPATUBHUM ab0 peHTadelb-
HUM DpIlIEHHSIM. 3aMiCTh I[hOTO TakKi
CEpBITYTH B MPUMYCOBOMY IOPAIKY
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OTPUMYE YPsi OIHOYACHO 3 IpuaOaH-
HSAM JUISTHKA JUIs OyJiBEJIBHOTO Maki-
JTAHYHKA.

BiTun3HsIHE 3aKOHOJABCTBO TEX
nepeabayae 00OB’A30K JEP:KaBHOTO
mapTHEpa HaJaTH IMPHUBATHOMY MapT-
HEpY HEOOXiJHYy 3eMeNbHYy LUISHKY.
BigmoBigno nmo 4. 1-2 c1. 8 3akony
Vkpainn «IIpo pgep:kaBHO-pUBaTHE
MapTHEPCTBO» y pasi AKIIO JJs 37iH-
CHECHHSI JIePXKABHO-TIPUBATHOTO MapT-
HEpPCTBa HEOOXiJHE KOPUCTYBAaHHS
3eMEJIBHOIO  MIUITHKOI, JCpIKaBHUMN
mapTHEp Tepenae MPHUBATHOMY MapT-
HEpy BIANOBIAHO 110 3€MEJIbHOTO KO-
JeKCy YKpaiHH 3eMENbHY MAUISHKY,
Ha SKii MICTUTBCS OO0 EKT JepiKaBHO-
MPUBAaTHOTO TApPTHEPCTBA, pPa3oM 3
00’€KTOM JiepKaBHO-IPUBATHOTO MapT-
HEpCTBA HA CTPOK, BCTAHOBICHHUI 10-
TOBOPOM, YKIQJCHUM Y paMKax Iep-
YKaBHO-TIPUBATHOTO TAPTHEPCTBA, YU
3a0e3neuye He Mi3Hille JaTh HaOpaHHS
YHHHOCTI JOTOBOPOM, YKIQJACHUM Y
pamMKax Jep KaBHO-TIPHBATHOTO IIapT-
HepcTBa, HAOYTTS TPUBATHUM MapT-
HEpPOM I[IpaBa Ha KOPUCTYBaHHSI 3€-
MENBHUMH JAUISHKAMH, HAZaHUMH B
YCTaHOBIICHOMY MOPSAKY AJIsl Oy/IiBHH-
uTBa 00’€KTa ACeprKaBHO-TIPHBATHOTO
mapTHEPCTBa. Y BCIX IHIIMX BHIAIKAX
JepKaBHUN TapTHEp 3a0e3medye Ha-
JAHHS HAa BUMOTY HpPHUBAaTHOTO MapT-
Hepa 3eMeNIbHHUX JTUITHOK, HeOoOX1THUX
JUIE BUKOHAHHS JIOTOBODY, YKIaje-
HOTO B paMKax Jep>KaBHO-TIPUBAT-
HOTO TApTHEPCTBA, B MOPSJAKY, BCTa-
HOBJICHOMY 3aKOHOM Ta 3a3HAYCHOMY
B TaKOMY JIOTOBODI.

3aKpirIrodd  000B 30K  JIepiKaB-
HOTO TapTHepa 3a0e3MeYnTH HaJaHHS
3eMENTbHOI JUITHKY, 3aKOH HE 3a3HAUaE,
Ha sSKid mijcTaBi Oyae IMepeiaHo BKa-

3aHy 3eMEeJbHY HUISHKY, TUM Oijblie,
10 cT. 94 3emMenbHOTOo KosleKey YKpainu
Bce 1ie nepeadadae MOXKIMBICTh 3aKpil-
JICHHS 32 KOHIIECIOHEPOM 3eMeITbHOI [Ti-
JSIHKH Ha yMoBax opeHnmu. IIpoGrmema
BITYM3HSIHOTO 3aKOHOABCTBA IIOJISITAE
B TOMY, 1110 3¢MEJIbHA JITHKA HE BU3HA-
€ThCSI 00EKTOM TIPaBOBIHOCHH Yy cdepi
JIIIT, Toai sik Mi>KHApOJHE 3aKOHOAB-
CTBO He Iependayae OKpEeMOoro po3airy
CTOCOBHO 3€MeJIbHUX AUISHOK y 3B’ 3Ky
3 THM, 10 32 MKHAPOAHUMH HOpPMaMu
3eMeJIbHI OUISTHKA BITHOCITH O OO0€EK-
TiB JIep>KaBHO-IIPUBATHOTO IPOCKTY 1 Ha
HUX TOLIMPIOIOTHCS Ti caml HOPMH, 1110
W Ha IHII aKTUBU MAapTHEPCHKOI JisUTb-
HOCTI.

[To3NTHBHOIO BIACTUBICTIO OCTAHHIX
3MiH J10 cT. 8 3akony Ykpainu «IIpo nep-
JKaBHO-TIPUBATHE TTAPTHEPCTBO» € TO-
KIQJCHHS Ha JEP>KaBHOIO MapTHEpa
000B’SI3Ky pO3pPOOHTH Ta MOTOAUTH MPO-
€KTH 3eMJIEyCTPOIO ILOJAO BiJABEICHHS
3eMEebHHX JIUITHOK Ta 1HNIY JOKyMEH-
TaIiIo 13 3eMJIEyCTPOIO, KA BIAMOBIIHO
JI0 3aKOHO/IaBCTBA BUMATraeThCs IS Ha-
JAHHS 3€MEIbHOI JUITHKH B KOPHUCTY-
BauHs. KepiBaunreo UNCITRAL pexo-
MEHJY€E PO3LIMPUTH LIl NeperiK Ha BCi
HEOOX1AHI Ul COLJIBHOI MISIBHOCTI J10-
3BosM 1 Jinensii. Kpim Toro, pexoMeH-
JyEThCSI CTBOPHUTH 1HCTHTYIIWHI Me-
XaHI3MU T KOOPJMHAIT JISUTbHOCTI
nyONYHUX OpraHiB, BIJNOBITAIBHUX
3a BUIAYy Ta IITBEPIUKCHHS JIICH-
31H, 103BOJIIB a00 CAHKI[IH, HEOOX1THHMX
JUIS 311HCHEHHS MPOEKTIB y ranysi iHd-
pacTpyKTypH, 10 (GiHAHCYIOTHCS 3 TIPH-
BaTHMX JIKEpeJl, BIIOBITHO IO 3aKOHO-
JaBIuX ab0 HOPMATHBHUX BHUMOT, IO
CTOCYIOTbCs Oy/IIBHUIITBA Ta €KCILTyaTa-
1ii 00’ €KTIB iHQPACTPYKTYPH BiIIIOBII-
HOTO THILY.
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3 TOYKH 30py MDKHApOIHUX HOPM
MYHKT TIPO MOYJIMBICTh BiIITKOTYBaHHS
MPUBAaTHUM TIAPTHEPOM BHTpAaT Jep-
JKaBHOTO TTapTHepa Ha O(hOPMIICHHS 3e-
MEJIbHOT JTOKYMEHTAli € HeIOIIIbHUM
1 3MeHIye npuadnusicts yroa JIIIT
JUIS TIPUBATHOTO CEKTOpY. Y OUIBIIOCTI
BUIIAJKIB BUTPAaTH JEpP)KaBHOTO MapT-
Hepa Ha IiJITOTOBKY JOKYMEHTaIlii OIli-
HIOIOTBCS SIK MOTO BHECOK Y CIUIbHHMA
MIPOEKT.

[TyHKT TpO HEOOXIiIHICTh 3Bijb-
HEHHs NPHUBATHUM NapTHEPOM Hajaa-
HOI B KOPUCTYBaHHS 3eMEJIbHOT TUISTHKH
micysl TPUIUHEHHS A1l yroau mpo aep-
JKaBHO-TIPUBAaTHE IMApTHEPCTBO B TIEp-
CIICKTUBI MOXKC BHKIHKATH FOPHIUYHI
KasycH (HampuKiIaJ, SKIO0 B TpoIieci
CHUTBHOI JISTTBHOCTI HA JUISIHIN Oyin
30ymoBaHi TieBHI 00’exktH). Tomy mo-
LIJBHO BJOCKOHAJIUTH HOPMHU 3aKOHY,
IO CTOCYIOTHCS 3aTaIbHOTO PO3IOILTY
AKTUBIB IMICJs 3aBEpUICHHS il yroau
nipo JIIIT BiamoBiHO 10 peKOMEH A
KepiBauursa UNCITRAL.

[TpoBeneHuii MOPIBHAIBHUIA aHAII3
3aKoHO/IaBcTBa Ykpainu Ta [lombin B
pO3pi3i MDKHAPOTHUX aKTiB, IO PETy-
mowTh mutanas JIII1, cBiquuth mpo
HeoOXiaHicTh amanrTauii 3aKOHOIAB-
cTBa YKpaiHu B Uil cdepi 10 craHmap-
TiB €C. KpiMm TOTr0, 000BSI3KOBO Tpeda
BpaxoBYBaTH JIOCBI OKpEeMHX KpaiH
€C y npakTu4HIA peanizamii MexaHi3-
miB JIIIT y mexax okpemoi kpainu. Lle
HE JIMIIE IMIBUIIATh e(DEeKTUBHICTH 3a-
crocyBanHs MmexanizmiB JIIIT B Ykpa-
THi, @ i 3a0e3MeYnTh 3aTydeHHs 3HA4-
HUX OOCATIB 1HO3€MHHX 1HBECTHULIN 3a
paxyHOK MDKHApOTHUX (pIHAHCOBHX 1H-
CTUTYLIH, ISIBHICTh SKUX TOTpedye
3aCTOCYBAaHHS MDKHAPOTHHMX CTaHaap-
TiB y cepi AIIL.
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Baxypunckast M. CpaBHUTE/IbHBII aHAJIN3 MPABOBOI0 PeryJMpPOBaHHUs MpoIie-
AypbI BIOOPA YACTHOTO MAPTHEPA B YCJIOBHUSIX TOCYIapCTBEHHO-4ACTHOTO Map-
THEPCTBA

B cmamuve uccrnedyiomes ocobenHocmu npagogoco peyiuposanus 20Cy0apcmeeH-
Ho20-yacmno2o napmuepcmea @ cmpanax Esponeiickoco Corwosa ma npumepe
Honvwu. Ipouzeooumesi cpasHUmMenbHviil aHaIu3 npoyeoypvl 8blbopa H4aACMHO20
napmuepa u nepeoadi emy 00beKmos nyonuuHou codOCmeeHHOCmMU Ha YCI0GUAX 20-
cydapcmeenno-uacmuo2o napmuepcmea. Ha ocrnoge nonoscumenvhozo onvima pas-
sumusl 20cyoapcmeenno-uacmuozo napmuepcmea 6 Ilonvuie paspabamuviéaiomcs
npeonodceHUsl YCOBEPUIEHCMBOBAHUS 3AKOHO0AMenbemed Yxpaunvl ¢ cgepe 2ocy-
0apcmeeHHO-4acmHo20 NapmHepcmad.

KuroueBble ¢j10Ba: rocy1apCTBEHHO-4aCTHOE TAPTHEPCTBO, IPABOBOE PEryIIHPOBa-
HUE, 3eMJIETIONb30BaHUE, EBPOINEICKOE 3aKOHOATEHCTBO, HAMOHATIBHOE 3aKOHO 1A~
TenbeTBO B cepe YT

Bukhourynska M. Comparative analysis of legal regulation of the procedure on
choosing the private partner in the conditions of state-private partnership

In the article the features of legal regulation of Public Private Partnership in the
EU by the example of Poland. The comparative analysis of procedures for select-
ing the private partner and the transfer of the objects of public property in terms
of PPP. Based on the positive experience of PPP in Poland developed proposals to
improve the legislation in Ukraine PPP.

Key words: state-private partnership, legal adjusting, land-tenure, European
legislation, national legislation in the sphere of PPP.
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